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Court of Appeals of the District of (Columbia 


No. 5770. 

Shell Eastern Petroleum Products, Inc., a 

Appellant, 

vs. 

James F. White et al. 


orporation. 


a 


Supreme Court of the District of Coluijabia. 

j 

In Equity. 

No. 51889. 

Jami:s F. White and Grace Edith White, Plaintiffs, 


vs. 


Shell Eastern Petroleum Products, Inc., a Cprporation, 

Defendant. 


urt of the 


e. 


United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Co 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
pajiers were filed and proceedings had in the above-entitled 
cause, to wit : 

1 Amended Bill for Specific Performance 

Filed December 12, 1930. 

Ill the Supreme Court of the District of Colijimbia. 

In Equity. 

No. 51889. 

I 

James F. White and Grace Edith White, pjaintiffs, 

vs. I 

Shell Eastern Petroleum Products, Inc., a Coirporation, 

Defendant. ! 

I 

Leave of Court first had and obtained, plaintifis file this 
as their amended bill in the above entitled caus<L 
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1. That they arc citizens of the United States, residents 
of the District of Uoluinbia, and file this suit in their own 
rights as will more ])articnlarly hereinafter a])])ear. 

2. That the defendant is a corporation duly incorporated 
under and bv virtue of the laws of the State of Delaware, 
and it is sued as such. 

3. That the business of the defendant corj)oration is that 
of selling and distributing gasoline and other oil lu'oducts 
bv and through certain locations leased or owned bv the 
said cor])oration which said locations are distributed 
through various cities iii the United States and elsewhere; 
that the ]jrinci])al oflice of the defendant cor])oration is 
located at 122 East 42nd Street, Xew York City, where the 
executive offic(‘s of the company are maintai.ied and oper¬ 
ated. That })ri()r to 1921) the defendant corporation did 
not 0 })erate or carry on any business in the District of Co¬ 
lumbia, at least through anv local stations or distributing 
plants, but that during the latter part of 1929, or the early 
part of 1930, the defendant cor])oration undertoook to and 
did enter into negotiations in which it attempted to accpiire 

in the Distinct of Columbia, certain gasoline stations 
2 and equi]mient from another corporation, generally 

known as the Penn Oil Company. 

4. That at or about the time of the acquiring of said 
stations, or shortly thereafter, the defendant corporation 
sent to the District of Columbia, its agents and representa¬ 
tives for the ])urpose of acquiring by purchase other and 
additional sites in which to carry on its business and dis¬ 
tribute its products in the District of Columbia, that is, the 
distribution of oils and gasoline products. That the prin¬ 
cipal or general agent of said defendant corporation sent 
to the District of (V)lumbia by said corporation to act for 
it and in its ])lace and stead in said ])urchase and leasing 
of pro})erty, was one David T. Smith; that the said David 
T. Smith puivhased jirior to the 21st day of A])ril, 1930, 
for said defendant corporation, various sites in the Dis¬ 
trict of Columbia and elsewhere, which sites so ])urchased 
bv said general agent were thereafter transferred bv deed 
to the defendant corporation and payment for same was 
made with the moneys of the defendant corporation, settle¬ 
ments in the District of Columbia having in each instance 
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been made after advice from and consultation I with an at¬ 
torney at law then in the employ of the defendant corpora¬ 
tion and located in and having offices in the j District of 
Columbia. j 

5. That prior to the 21st day of April, 1930, the defend¬ 
ant corporation advised with and employed a local real 
estate broker, or firm of brokers, that is, McKeever & 
Goss, Inc., to acquire a certain site, known as |;he “White 
Station”, located at 400 C Street, Northeast, which is bet¬ 
ter described as Lot 805, Square 813, according lo the Land 
Records of the District of Columbia. This property was, 
on the 21st of April, 1930, and for some time prior thereto, 
and still is, the property of the plaintiffs as joint-tenants. 

The said firm of brokers, so employed by the de- 
3 fendant corporation as its general agent for the pur- 
])ose of acquiring by purchase the Whit^ property, 
above described, and the gasoline station and equipment 
located on said property, in accordance with said employ¬ 
ment, advised with and consulted with plaintiffs with ref¬ 
erence to the purchase of their said gasoline station, and 
the property upon which it was constructed, to-wit, 400 C 
Street, Northeast, described as Lot 805, Squarp 813; and 
after considerable negotiation continuing over jsome time 
between the plaintiff James F. White, acting fjor himself 
and as the agent of his co-joint-tenant, Grace Ectith White, 
having been authorized by the said Grace Editli White to 
sell, transfer, lease, or otherwise dispose of said property 
in any manner whatsoever, on the one side, and the real 
estate broker and the general-agent represent!]ig the de¬ 
fendant corporation, on the other side, a contract was en¬ 
tered into between the said parties on, to-wit, the 21st day 
of April, 1930, wherein and whereby the defebdant cor¬ 
poration agreed to lease the premises of the plaintiffs 
above described and located at the northeast corner of 4th 
and C Streets, X. E., Washington, D. C., being lot 805, 
square 813, for a period of eight years at an anijual rental 
of $6,000 per year, said rent to be payable on|e year in 
advance; the defendant to pay all taxes and insul'ance; the 
defendant to loan the plaintiff $50,000 securecjl on said 
property at 6% interest payable semi-annually; tjie defend¬ 
ant to purchase from the plaintiffs within the ^id eight 
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years the said property for $100,000, by paying to the plain¬ 
tiffs $50,000 in cash, and assuming the mortgage of $50,000. 
The plaintiffs in consideration of the promises of the de¬ 
fendant agreed to lease and convey the said property to 
the defendant on the above terms, and further agreed not 
to go into the gasoline business in the District of Columbia. 
It was further understood and agreed bv and between the 
plaintiffs and the defendant that the defendant was 
4 to prepare all the necessary papers in carrying out 
and settling the transaction under said contract. 
That the said contract is evidenced by the memorandum of 
April 21, 1930, signed by D. T. Smith, the duly authorized 
agent of the defendant corporation, and James F. White 
for himself and also acting as the dulv authorized agent 
for his co-joint-tenant, a co])y of said memorandum is at¬ 
tached hereto, marked Exhibit A, and is prayed to be read 
and considered las a ])art hereof as fully as if set forth in 
detail herein: and a letter dated April 21, 1930, signed by 
Guy S. Whiteford, the duly authorized agent of the de¬ 
fendant, to the plaintiff James F. White, a copy of which is 
attached hereto marked Exhibit B, and is prayed to be 
read and considered as a ]iart hereof as fully as if set forth 
in detail herein; and the letter referred to in Exhibit B, 
dated Aj)ril 21, 1930, signed by Guy S. Whiteford, the duly 
authorized agent of the defendant, and addressed to Mr. 
Stanton C. Peelle, the defendant's attorney, a copy of 
which is attached hereto, marked Exhibit C, and is prayed 
to be read and considered as a part hereof as fully as if 
set forth in detail herein. 

6. That thereafter, and on, to-wit, the 24th day of A])ril, 
1930, defendant’s re])resentative or broker, advised plain¬ 
tiffs by letter that defendant was sending one of its repre¬ 
sentatives to Washington to check u]) several things with 
the plaintiffs, and further that the office of the defendant’s 
attorney had advised the defendant’s re])resentative that 
they had receivt'd instructions to proceed with the closing 
of the transaction, and requested jdaintiffs to keep in touch 
with the attornev of the defendant and furnish him with 
any information that he might want to assist the attorney 
of the defendant in closing the sale; a copy of said letter 
is attached hereto, marked Exhibit D, and is prayed to be 
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read and considered as a part hereof as fully as if set 
forth in detail herein. 

5 That in conformity with said writtcjn notice a 

representative or attorney for the defendant corpo¬ 
ration, did come to the plaintitfs’ place of busipess, at 400 
C Street, X. E., and went over with the plaintiffs, and 
checked with the plaintiffs, the property covered by the 
airreenient of April 21, 1030, at the same time check- 
in<r ‘^aid ])ro})erty in all respects. That aj the said 
time and place the said representative or a.e'ent and 
attorney of the defendant corporation jiresented to plain- 
titTs a pai)er writin^^* in dipdicate or tripli('ate which 
conformed in all res])ects to the aprreement ol:’ April 21. 
1030, and requested the plaintiffs to sign same, which said 
paper writing was signed by the plaintiff Jame^j; F. White, 


for himself, and as agent for his co-joint-teriant Grace 
Edith Whit(‘, he being then and there duly laiithorized 
and directed by his co-joint-tenant Grace Edith White 
to sign said ])a])er for and on behalf of himself and 
as agent for the said Grace Edith White with full 
power and authority to bind the said Grace Edith White in 
all respects, all of which was done at the instance and re¬ 
quest of said representative, agent and attorney of the de¬ 
fendant corporation. That the said writing or paper was 
signed in duplicate or triplicate, that the writing and all 
copies thereof were taken by the said defendant’s repre¬ 
sentative, or agent and attorney, the plaintiffs being ad¬ 
vised by the said representative, or agent andl attorney, 
that the said papers would be signed by the defendant and 
one copy thereof returned to them; that no cop^ was ev’er 
returned to plaintiffs; that the plaintiffs madb demand 
upon the defendant through its local agent, broker and 
representative the said Guy S. Whiteford, and later the 
plaintitT James F. White went to New York to tlie general 
offices of the defendant corporation in X"ew 'iork City, 
accompanied by the local broker or representative of the 
defendant corporation, the said Guy S. Whiteford, 
6 at which time the plaintiff James F. White again 
made demand upon the defendant corporation to 
close said transaction and to execute and deliver to plain- 
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tiffs the papers prepared by the defendant’s attorney for 
that purpose, but the said representative or officers of said 
corporation failed and refused to deliver said paper to 
plaintiff or a copy of same. That prior thereto the defend¬ 
ant's local agent and broker, the said Guy S. Whiteford, 
wrote to the defendant corporation, a copy of whicli letter 
was sent to tlie ])laintiffs, dated May ‘JS, and is in 

words and figures thus: 

“1415 K Street X. W. 


Telephone: Main 4752. 


]\raximuMcKEKVHK & GOSService, Incorporated 
Realtors, Washington, 1). (’. 

Officers: Robert L. ]\IcKeever, President; Earl E. Goss, 
Vice-President: J. A. McKeever, Vice-President; George 
S. Butt, Secretary-Treasurer. 

r^Iav 28, 1930. 

Mr. D. T. Smith, 

Ben Franklin Hotel, 

Philadelphia, Pa. 


Dear Mr. Smith: 


I have just wired you as follows: 

“Do not seem able to reach you by telephone stop White 
in my office now and requests information as to closing date 
stop Kindly wire me.” 

As I wrote you a few days ago, I definitely promised Mr. 
White when I returned last week the papers would be over 
not later than last Mondav, but as vet I have no word from 
you. Won’t you kindly call me immediately upon receipt 
of this letter and telegram as I know you can appreciate it 
places me in a very embarrassing position. 

Thanking vou for vour courtesv in the matter, I am, 
Yours verv trulv, 

GUY S. WHITEFORD. 

GSW EGR. 

Registered Mail.” 
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Plaintiff is advised that thereafter the local affent and 

I 

broker of the defendant corporation visited the City 
7 of New York, at which time he was advised by the 
defendant that the $50,000 loan to he pjrocured for 
the plaintiffs under the contract of April 21, 1930, had actu¬ 
ally been procured. That under date of June 3, 1930, the 
local agent and broker of the defendant corporation, the 
said Guy S. Whiteford, wrote a letter to the rej^l estate de¬ 
partment of the defendant corporation and to ihe head of 
said department, at its ])rincipal office in the City of New 
York, which letter is in words and figures, thus: 

‘‘1415 K St. N. W. 

Telephone: Main 4732'. 

MaximuMcKKKVKK GOSServico, In 
Realtors, Washington, 1). C. 

Officers: Robert L. McKeever, President; Eaijl K. Goss, 
Vice-President; J. A. McKeever, Vice-Presidept; George 
S. Butt, Secretary-Treasurer. 

June 3, 1930. 

^Ir. W. E. Harrington, 

Real klstate Department, 

Shell Eastern Petroleum Products, Inc.J 
122 East 42nd St., 

New York Citv. 

Dear ^[r. Harrington : 

Confirming conversation with von todav on the tele- 
phone, I am sending you a copy of the contract which 
covered the purchase of the station of Mr. J. F. White at 
400 C Street N. Ph This was a pencil notation signed by 
Mr. D. T. Smith and was as follows: j 

April 21 st, 1930. 

Mortgage we secure $50,000. 

Lease 8 years $6,000 per year, we pay all ta^fes, insur¬ 
ance, etc. Obligation to purchase within 8 years for $100,- 
000; by paying $50,000 cash, assume mortgage $50,000. 
Rent payable 1 year in advance. This does n|)t include 
gasoline, etc. on hand. ^Ir. White signs will n(|)t go into 
gasoline business in this district. 

(Signed) D. T. ^MITH. 

“ J. F. \yHITE. 

I 


corporated 


1 
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Commission payable at time of closing lease to McKeevei* 
and Goss, Inc. 

(Signed) J. F. WHITE.” 


From tliis contract, which was turned over to Hr. Peelle, 
papers were prepared by Hr. Feelle's office to close this 
deal and tliey were sent to New York at least four weeks 
ago. When I was in Xew York two weeks ago vesterdav. 
Hr. Sinilli told me the $50,000 that was to be loaned on the 
property was being arranged for, but it would be Thursday 
before final arrangements were completed. I have tried to 
get Hr. Smith almost daily in Philadelphia by telephone 
and telegram, but have not heard from him. 1 saw him in 
Xew York in your office. The owner. Hr. J. F. 
8 White, is getting very impatient, as Hr. Smith 
* ]>romised him to close this deal promptly. 

Will von be good enough to wire or call me tomorrow 
upon receipt of this letter and let me know when these 
pa])ers, ])ro])erly executed by your Company, will be re¬ 
turned to Hr. Peelle here in Washington.’ 

Very truly yours, 

GUY S. WIIITEFORD. 

GSW EGR. 

Registtu’ed mail. 


7. That the defendant employed a local attorney, Stanton 
C. Peelle, Esq., to draw the necessary papers to close the 
said transaction, and to close the said transaction in ac¬ 
cordance with the agreement of A])ril 21, 1950, and plaintiff 


James F. White acting for himself and as agent for his 
wife, with full authority from her so to do, had numerous 
conferences with; the said counsel so employed by the de¬ 
fendant, usually in the presence of the local agent and 
broker of the (h^fendant company, Guy S. Whiteford, all 
with reference to the closing of said transaction. That 
various and sundry ])apers were prepared by said counsel 
so employed by the defendant to close the transaction of 
purchase, lease and sale, as provided under the terms of the 
said agreement of April 21, 1930. Said plaintiff in this 
cause, for himself and on behalf of his co-joint-tenant, ten¬ 
dered himself readv, willing and anxious at all times to close 
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said transaction and to execute for himself and jto have his 
co-joint-owner execute each, every and all paperi necessary 
to complete in all respects and close up in all ipanner the 
transaction under the terms of the agreement o^ April 21, 
1930. I 

8. That the said contract of April 21,1930, did pot specify 
the exact date at which the settlement would be 
thereafter, and ludor to June, 1930, plaintiffs req 
inquired of the defendant’s agents, and broker, 
exact date of closing. That in response to such inquiry, or 
on or about that time, defendant’s agent callep upon the 
]Jaintiffs at their place of business, 400 C Street, X. p].. 


made, and 
nested and 
as to the 


9 


|il 21sl, in 
H-ht years. 


ccordanco 

9. 


and ])resented to plaintiffs a paper, requesting plain¬ 
tiffs to sign same, which paper so ])resented at said 
time differed from the agreement of A])i 
that it ])rovided for an option to ])urchase in ei 
ratlier tlian an agreement to purchase in eight y('ars. But 
plaintiffs declined to sign the same, and declined ko consent 
to a change in the terms of the contract of A]>ril 21, 1930, 
and then and there so stated to the said agent of the de¬ 
fendant, and then and there insisted upon defendant nam¬ 
ing a dav when settlement would be imide in a 
with the terms of the agreement of April 21, 193 

That shortly thereafter, the exact date for settlement 
being unknown to ])laintitTs, the defendant’s representative 
or agent again called u])()n ])laintiffs and requested an ex¬ 
tension of time for settlement under the agreement of 
A|)ril 21, 1930, advising plaintiffs that if given sjixty days 
from that date to settle, the settlement would bcj made in 
accordance with the contract of April 21, 1930, wijliout fur¬ 
ther discussion or delay. Plaintiffs consented and agreed 
to said extension, })rovided the same be in writing and the 
date of settlement l)e specified therein. That the said writ¬ 
ing was never delivered to ])laintiffs, and although they re- 
]ieatedly called ui)on defendant to settle the transaction in 
accordance with the terms of the agreement of April 21, 
1930, the same has not been closed. 

9. That on June 5, 1930, plaintiffs were requested to ap- 
])ear at the office of counsel representing the defendant cor¬ 
poration in the District of Columbia, and plaintit|’ did ap¬ 
pear at the office of counsel on the 6th day of Ju|ne, 1930, 
at 10 o’clock A. M. which was the day and hour alppointed 


I 
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for his appearance there, where he saw and talked with the 
counsel for the company and the representative, broker and 
agent of the company, but no information as to when settle¬ 
ment w’ould be made was given to plaintiff, although much 
time was consumed in telephoning to Xew York to 
10 determine the date of settlement and conveyancing 
under the contract of April 21, 1930. Thereafter 
plaintiffs were advised by defendant’s representatives that 
the defendant corporation was not willing to make settle¬ 
ment under the contract of April 21, 1930, and same has 
nevi*r been settled. 

10. That the ])laintiffs were ready and willing at all times 
and are now ready and willing to conclude said settlement 
and to perform all of the things they, or either of them, are 
required to do under said agreement of April 21, 1930, and 
have tendered themselves readv and willing to execute and 
deliver any paper satisfactory to the defendants whenever 
requested so to ido, or on any date that the defendant may 
notify them as to its desire as to time and place of making 
settlement. That the terms and conditions of said agree¬ 
ment and contract were fair and reasonable in all respects, 
and the real estate and business of the plaintiffs, located at 
400 C Street, X; E. by reason of its location in the particu¬ 
lar portion of the Xation’s Capital in which it is situated, 
at the northeast corner of 4th and C Streets, X. E., and 
the fact that the said contract of sale became known, great 


damage and injury resulted to the plaintiffs in their busi¬ 
ness as the result of the failure of the defendant to perform 
its contract in accordance with its terms and provisions or 
within a reasonable time after the date of said contract; 
and, further, that by reason of the general depression of 
real estate values, and the general depression in business 
generally, plaintiffs have been put to great annoyance, in¬ 
convenience and worry and the said property was no longer 
of the special and peculiar value to the plaintiffs that it has 
been prior to and on the date of the entering into the said 
agreement of April 21, 1930, especially because of the fact 
that the condition of health of the ])laintiff and his wife, 
and their inabilitv bv reason thereof to further success- 
fully and, profitably continue the operation of said 


11 business. 

That as a result of said agreement of x\pril 21, 
1930, plaintiffs who had carried on and conducted at said 
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address in conjunction with their gasoline statioh, a fleet of 
automobiles and hearses for use bv the various under- 
takers of Washington when conducting funerah, and that 
when said agreement of April 21, 1930, was ei.tered into, 
and after being advised shortly thereafter that he defend¬ 
ant would re(|uire ])ossession of said property within a very 
short time, plaintiffs disposed of the said fleet of auto¬ 
mobiles and hearses at a great sacrifice, advising all of 
their customers that the gasoline station had been sold, that 
their automobiles and hearses had been sold, anc. that thev, 
the ]daintift‘s, would no longer continue in business, with 
the result that their customers made contracts apd arrange¬ 
ments with other and different persons or corporations 
conducting like character of business, and the jjpodwill of 
same has been totally destroyed and lost to plaintiffs as a 
result thereof; that since said agreement was entered into, 
general conditions in AVashington have changed in that the 
sale of gasoline in stations has been largelv taken over bv 
chain store operators, or large corporations o])erating a 
very large number of gasoline stations, resulting in a great 
depreciation in the value of stations owned by individuals, 
as is the one owned by plaintiffs, and as a result of said 
agreement the i)laintiff did not and could not off(u* for sale 
to any other lu'ospective purchaser, said gasoline station, 
which action deprived plaintitfs of an opportunity to otfer 
for sale and sell the said gasoline station in question to 
other persons desiring to acquire same; that is to other 
large interests who were desiring at that time :o accpiire 
the ownershi]! of the independent stations in Washington 
including that owned by the plaintiffs. 

And ]flaintiffs could not obtain full, complete and 
12 adequate remedy at law by action for dan:ages, and 
plaintiffs are now prevented from disposing of said 


property or from entering into any arrangementsj 
ments to dispose of said property, as a result of 
by the defendant, and the refusal of the defendan 
out the aforesaid contract in accordance witli its l 


or agree- 
the delay 
i to carry 
erms and 


within a reasonable time after the date of the coiitract and 
in accordance with its promises made to the plaintiffs be¬ 
fore, at the time of, and after said contract wa^s entered 
into, to-wit, on April 21, 1930. 

11. That plaintiffs after delaying and waiting upon the 
defendant for it to perform its contract in accoixhince with 
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its terms and provisions, consulted and employed counsel 
on or about thelSth day of July, 1930, which counsel so em¬ 
ployed advised defendant by letter of the intention, purpose 
and desire of the plaintiffs to require specific performance 
of the contract, which letter so advising defendant, is in 
words and figures following, that is to sav: 

“W. Gwynn Gardiner, Attorney and Counsellor at Law, 
Woodward Building, Washington, D. C. 


Main 5657-8. 


1 July 18, 1930. 

Shell Eastern Petroleum Products, Inc., 

122 East 42nd St., 

New York, N. Y. 

Gentle.men : 

Attention Mr. D. T. Smith. 

Mr. and ^IrsJ J. F. White, of 400 C Street, X. E., have 
placed before me the contract entered into with your Com¬ 
pany, through your Mr. D. T. Smith, for the purchase of 
their property located at 400 C St., X. E., this city. 

It is to be regretted that a company of your purported 
size should endeavor to avoid vour contract as vou have in 
this instance. 

Please be advised that I shall file suit against vour com- 
pany and your' Mr. Smith for specific performance, and 
this letter is forwarded to vou as a matter of courtesv be- 
fore such proceeding is begun. 

A copy of this letter is being sent to your local 
13 representatives, Messrs. McKeever & Goss, and Mr. 

Guy S. Whiteford. 

Yours verv trulv, 

(Signed) i ‘ ^ W. GWYXX GARDIXER.’^ 

On, to-wit, the 23rd day of July, 1930, the defendant 
acknowledged receipt of said letter, but has failed and re¬ 
fused to settle the transaction as provided by the contract 
of April 21, 1930. 

12. And plaintiffs are advised that their only remedy for 
adequate, full and complete relief is in equity for specific 
performance of the contract. 



JAMES F. WHITE ET AL. I 13 

I 

I 

Therefore, the premises considered, and beibg without 
any adequate remedy at law, plaintiffs pray: 

1. That a writ of subpoena issue out of this Honorable 
Court directed to the defendant, requiring it, the defendant, 
to appear and answer the exigencies of this bill, but not 
under oath, oath being expressly waived. 

2. That a decree be entered for the specific performance 
of the contract herein set forth by the plaintiffs and the 
defendant, covering the real estate described nainely prop¬ 
erty known as 400 C Street, N. E., described as iLot No. 805 
in square 813. 

3. That the decree to be entered embody an e:tpress pro¬ 
vision for the conveyance of the title to the within de¬ 
scribed real estate to the plaintiffs by operation of the 
decree itself, in the event of failure or refusal Ipersonally 
to comply with and perform the same. 

4. That the decree to be entered herein embody an ex¬ 
press provision for an adjustment of interest on the amount 
of the purchase price from the date of the agreement until 
the decree of the Court, or compliance with the decree by 
the defendant, and that adjustment of taxes, insurance and 
other proper charges be made. 

5. And for such other, further and general relief as to 
the Court may seem just and proper and the nature of the 
case may require. 

JAMES F. WHITE, 

GRACE EDITH WHITE, 

Plaintiffs. 

W. GWYNX GARDINER, 

W. GWYNN GARDINER, Jr., 

Attorneys for Plaintiffs. 

14 District of Columbia, ss : 

James F. White and Grace Edith White, being first duly 
sworn on oath depose and say that they are the plaintiffs in 
the above entitled cause, that they have read the ::oregoing 
petition, or bill of complaint, by them subscribed, and 
know the contents thereof and that the same is tijue to the 
best of their knowledge, information and belief. 

JAMES F. WHITE. 

GRACE EDITH WHITE. 
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Subscribed and sworn to before me this 11th day of 
December, A. D. 1930. 

[seal.] FRED P. MYERS, 

1 Notary Public, D. C. 

Answer to Amended Bill of Complaint. 

Filed January 14, 1931. 


This defendant, now and at all times hereafter savin<i: 
and r(*s(‘i*vinic unto itself all manner of benefit and advan¬ 
tage of exception to the many errors and insufficiencies in 
the said amended bill of complaint contained, for answer 
thereunto, or so much and such parts thereof, as this de¬ 
fendant is advised are material to make answer unto, an¬ 
swering savs: 

I and II. That it admits the averments of ])aragrai)hs 1 
and *2 of the amended bill of complaint to be true. 

III. Answering the averments of paragraph 3 of the 
amended bill of complaint, this defendant admits that the 

same are substantially true, but, for greater ac- 
15 curacy, further states that this defendant conducts 
the business stated in said paragraph 3 only along 
the Atlantic Seaboard of the United States, and as far 
South as South Carolina; that the defendant was not or¬ 
ganized ])rior to 1929, and that, while defendant, the latter 
part of 1929, entered into negotiations with the Penn Oil 
Coni})any, it never acquired any gasoline stations or equi])- 
ment from said company. 

IV. Answering the averments of paragraph 4 of the 
amended bill of complaint, this defendant says that, while 
said paragraph refers to the time of acquiring of ‘^said sta¬ 


tions”, or shortly thereafter, it is not clear whether the 
expression “said stations’’, refers to the stations owned 
by the aforesaid Penn Oil Company, or otherwise; that, 
if said ex])ression refers, as it apparently does, to stations 
of the Penn Oil Com])any, this defendant, as hereinbefore 
set forth, states that it has not acquired any stations from 
the said Penn Oil Company, though it did, during the year 
1930, and at various periods during said year, beginning in 
the month of February, acquire other gasoline filling sta- 
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tions in the District of Columbia from other corporations 
and also from individuals, and that these stations were 
acquired in some cases by purchase, and in others by rental, 
for the purpose of carrying on this defendant’s business of 
distributing oils and gasoline products in the bistrict of 
Columbia. Further answering said paragraph, tliis defend¬ 
ant admits that one David T. Smith, who is in ihe employ 
of this defendant, was sent to the District of Columbia to 
act for this defendant in looking for filling stjitions and 
suitable sites for hieing stations in the District of Colum¬ 
bia, and that the said David T. Smith had authority from 
this defendant to negotiate for the purchase and rental 
of filling stations and sites therefor in the District of 
Columbia, but subject always to approval of such 
16 terms by the responsible officials of the det'endant in 
New York; that, prior to the 21st day of April, 1930, 
the said David T. Smith had negotiated the terms for some 
purchases and leases of filling stations and sites j for filling 
stations in the District of Columbia, which were approved 
by the officials of the defendant in New York, and that 
thereupon, in each case, a contract was duly entered into, 
executed bv the owner and defendant; but this defendant 
denies that the said David T. Smith either before or after 
the 21st day of April, 1930, entered into any contracts by 
and in behalf of the defendant, or had authority! so to do, 
which was well known to the firm of McKeever & Goss, 
Inc., and its representative, Guy S. Whiteford, who are 
hereinafter mentioned, and who, as more fully hiu’einafter 
set forth, were the agents of the plaintiffs, if anyone, in 
the negotiations between the plaintiffs and defeiidants set 
forth in the amended bill of complaint. Further answering 
said paragraph, defendant states that the said firm of 
McKeever & Goss, Inc., and its representative, the said Guy 
S. Whiteford, represented several of the owners of prop¬ 
erties with which contracts for purchase or rental were 
entered into by this plaintiff both prior and subsequent to 
the said 21st day of April, 1930, and that, in each such case, 
the said McKeever & Goss, Inc. and the said Guy 8. White¬ 
ford, were the agents of such owners and not, in \my case, 
of this defendant, and well knew the course of pirocedure 
for such negotiation of contracts of purchase arid rental, 
which course of procedure was that the said David T. 
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Smith, or one of his assistants, in behalf of this defendant, 
negotiated with such owners or the said agents, as to the 
terms upon which their respective properties could be ac¬ 
quired by purchase or by lease, and, if and when such terms 
were approved by the officials of the defendant in New 
York, which, in some cases, by the fixing of a limit 
17 upon the terms upon which the defendant would 
close, were prior to such negotiations, and, in other 
cases were after the submission of such terms to the offi¬ 
cials of tile defendant in New York, defendant’s counsel in 
Washington were requested to prepare forms of contracts 
for eacli purchase or lease, which, where the contract had 
alreadv been authorized, were executed bv the owner in 
Washington, and the contract sent to New York for final 
approval and execution by the defendant, and, in other 
cases, were first sent to New York, for consideration and 
approval or rejection, in which case, the contract was only 
submitted to tlie owner for execution if and when the same 


had been ajiproved and executed by the defendant in New 
York, and defendant further savs that no contract for the 
acquisition of any property in the District of Columbia, 
either by ])urchase or lease, was entered into or executed 
bv the said David T. Smith or anv assistant of his, but onlv 
bv the President or Vice-President and the Secretarv or 
Assistant Secretarv or Treasurer of the defendant. 


V. Answering the av’erments of paragaph 5 of the 
amended bill of complaint, this defendant admits that its 
representatives, from time to time, conferred and negotiated, 
as hereinbefore set forth, with the said firm of VcKeever 
& Goss, Inc., in relation to various filling stations and sites 
in the District of Columbia; but it specifically denies that, 
prior to the ‘21st day of April, 1930, or at any other time, it 
employed said firm as its agent for the purpose of acquir¬ 
ing, either by purchase or by rental, the certain site, known 
as the “White' Station”, located at 400 C Street, North¬ 
east, as averred in said paragraph of the amended bill of 
complaint, or any other station or site whatever in the Dis¬ 
trict of Columbia. This defendant has no knowledge or 
information which will enable it to admit or deny the aver¬ 
ment of the bill of complaint that said property was, 
18 on the 21st day of April, 1930, and for some time 
prior thereto was, and still is, the property of the 
plaintiffs as joint tenants; but this defendant states that it 
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understood, during the course of the negotiations alleged 
in the bill of complaint, that said “White Station” was the 
property of the plaintiff, James F. White. ! 

Further answering the averments of paragrajji 5 of the 
bill of complaint, this defendant again denies tl^at the said 
firm of McKeever & Goss, Inc. were employed |by the de¬ 
fendant as its general agent or as its agent in dny respect 
for the purpose of acquiring the aforesaid property, or the 
gasoline station and equipment located thereon, br that the 
said firm, in behalf of the defendant, negotiated with the 
plaintiff, James F. White, acting for himself j.ind as the 
agent of his co-joint-tenant, Grace Edith White, and, on 
the contrary, this defendant avers that such negotiations as 
were had in resiiect of said property, were conducted by the 
said ])laintift’, James F. White, and the said firm of brokers, 
as his agents, on the one part, and by the said David T. 
Smith, in behalf of this defendant; and this defendant 
sjiecifically denies that said negotiations eventuated in the 
contract alleged by the plaintiffs to have been entered into 
between the plaintiffs and defendants on the 21|st day of 
A|)ril, 1920, or in any other contract whatever, or that this 


ered into 
them, for 
y, or for 


defendant either then or at any other time, enl 
any contract with the said ])laintiffs, or either of 
the ])urchase or rental of the aforesaid projierl 
any other purpose whatever. This defendant fitirther de¬ 
nies that the ineinoranduin of April 21, 1920, refejrred to in 
said paragra])h of the amended bill of complaint \\[as signed 
by the said David T. Smith as a contract or as cojistituting 
the memorandum of any contract between the ])la|intiffs, or 
either of them and this defendant, but, on the con|rary, the 
same was a mere memorandum of the ter|ns which 
19 the said David T. Smith was prepared to rejcommend 
to the i)roper officials of the defendant for jlieir con¬ 
sideration and approval or rejection. This defen^lant fur¬ 
ther states that it has no knowledge or information which 
will enable it to admit or deny whether or not thcj letter, a 
cojiy of which purports to be set fortli as “Exhil|)it B” to 
the amended bill of com])laint, dated April 21, ]1920, ad¬ 
dressed to 'Sir. J. F. White, and signed by Guy $. White- 
ford, was written or sent, as averred, but say:^ that, if 
such letter was written and sent, the said Guy S. White- 


2—5770a 
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ford, in writing and sending the same, acted as the agent 
of the ])laintitTs, if of anyone, and not in any res])ect as the 
agent of the defendant. This defendant admits that tlie 
letter of April *21, 1930, a copy of which is attached to tlie 
bill of complaint as ‘‘Plxhibit C”, and pur])orts to have 
been addressed bv the said (Jnv S. Whiteford to Stanton C. 
Peelle, was written and deliv’ered to the addressee, as 
stated; but this defendant denies that the said Gny S. 
Whiteford, in writing said letter, acted in any res])ect what¬ 
ever as the agent of tliis defendant, but only as the agent, if 
of anyone, of tlie plaintitTs; and this defendant further de¬ 
nies that said memorandum and letters are sufficient, under 
the jirovisions of tlie Statute of Fraud in force in tlie Dis¬ 
trict of Columbia to constitute a sufficient memorandum of 
any alleged contract lietween tlie plaintiffs and the defend¬ 
ant, or that anv contract, whether sufficientlv evidenced or 
not, was, in fact, entered into between them. 

Vr. Answering the averments of paragra])h G of the 
amended bill of complaint, this defendant says that it has 
no knowledge or information which will enable it to admit 
or deny the averments of said paragraph as to the writing 
and sending of the letter therein referred to as bearing 
date the 24th day of Ajiril, 1930, a copy whereof purports 
to be filed with the amended bill of complaint as 
20 ‘‘Kxhibit I)''; but this defendant savs that, if such 
a letter was written by the aforesaid Guy S. White- 
ford to the ]daintiff, Mr. J. C. White, as in said paragrajih 
and exhibit averred, the same was written by the said Guy 
S. Whiteford as the agent of the plaintiffs, if of anyone, 
and not in any manner or respect whatever as the agent, 
representative or broker of the defendant. 


Further answering the averments of saidparagra])h,this 
defendant admits that a representative of the defendant 
went to the plaintiff's ])lace of business at 400 ‘‘C” Street, 
Northeast, and wimt over and checked with the ])laintiff, 
Janies F. White, the eipiipmeiit on hand at that station; 
but this defendant s])ecifically denies that the pro])erty or 
equipment so checked was covered by the alleged agree¬ 
ment of A])ril 21, 1930, or by any other agreement between 
the plaintiffs and the defendant, and states that, as a mat¬ 
ter of fact, the examination and checking of said equipment 
was made for the pur])ose of furnishing a list thereof for 
consideration by the officials of the defendant in New York, 
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in connection with the terms of a proposed conti|act of lease 
and purchase between the plaintiffs and the defendant, 
which was to be submitted to said officials for their ap- 
jiroval or rejection. This defendant further dehies that at 
the said time and place any representative, agent or attor¬ 
ney of the defendant presented to plaintiffs, or either of 
them, a paper writing in duplicate or triplic^tte, or any 
paper writing, which conformed in all respicts to the 
alleged agreement of April 21, 1930, or that such alleged 
representative, agent or attorney of the deiendant re- 
(piested the plaintiffs or either of them to sign such ])aper, 
or that any such paper writing was signed by the plaintiff, 
James F. White, either for himself, or as ag<mt for his 
co-joint-tenant, Grace Edith White. This defendant avers 
the fact to be that, on said occasion a representative 
21 of this defendant exhibited to the said ])laintiff, 
James F. White, a preliminary draft for a ])roposed 
form of lease with purchase option, purporting to be be¬ 
tween the plaintiff, James F. White, and the def<mdant, but 
witli the dates, description of the property and other details 
left in blank, for the jiurpose of ascertaining, liefore sub¬ 
mitting the proposition to the officials of the defendant in 
New York for their approval or rejection, whether the pro¬ 
posed terms were satisfactory to the plaintiff, Janies F. 
White: and that the said James F. White stated that this 
form, when completed, and accompanied by a suitable 
agreement on the part of the defendant to ontei|* into said 
lease and also to secure for him a mortgage of $50,000 on 
the premises to be leased, would be satisfactory to him. 
This defendant states that thereupon its representative so 
informed Washington counsel for the defendant, who 
th(‘reu])on completed the draft for the proposed lease and 
agreemmit in connection therewith, and sent the same on, in 
(luintuplicate, to the said David T. Smith, so that he might 
])resent the same to the officials of the defenda^it in New 
York for their approval or rejection. This defendant has 
no knowledge or information which will enable i: to admit 
or deny the averment that the plaintiff, James F. White, 
was authorized and directed by his co-joint-ten^nt, Grace 
Edith White, to sign any contract with the defendant for 
and on her behalf; but this defendant denies thaf; the said 
James F. White, either in his own behalf or in t^iat of the 
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said Grace Edith White signed any contract or agreement 
whatsoever with this defendant, or that he was requested 
by any rei)resoiitative of this defendant so to do. This 
defendant denies that tlie plaintiffs, or either of them, were 
advised by the defiuidant, or any agent, representative or 
attorney of tlie defendant that the pajjers alleged in said 
paragra})h of the amended bill of complaint to have been 
presented to and signed by the plaintiff would be 
22 signed by the defendant and one copy thereof re¬ 
turned to,the ])laintiffs; but says that the representa¬ 
tive of the deftuidant who, as hereinbefore set forth, went 
over the ])ropos(‘d terms of the ])rosj)(‘ctive agreement with 
the plaintiff, James F. White, informed said plaintiff that 
he was not to sign said ])a])ers, which were then incom])lete, 
because the same would first have to be submitted to the 
officials of tlu‘ defendant in Xew York and ap])roved by 
them, befoiH* any agreement could be entered into. This 
defendant admits that no copy of said papers was (‘ver 
returned to the plaintiffs, or either of them, but states that 
the said pro])osed agreement was never approved by the 
officials of the defendant, and that, for this reason, said 
proposed agreement was never executed by defendant, nor 
a copy delivered to the plaintiffs, or either of them. This 
defendant admits that the said Guv S. Whiteford on vari- 
oils occasions riMpiested the execution and return of the 
proposed form of contract, but this defendant says, as 
hereinbefore more fully set forth, that, in so doing, as 
throughout the entire negotiations averred in the amended 
bill of com])laint, the said Guy S. Whiteford was acting 
solely as the agent of the ])laintifl*s, if of anyone, and not, 
in any respect, as the agent of this defendant. This defend¬ 
ant further admits that the plaintiff, James F. White, and 
the said Guv S. Whiteford, the latter, however, as agent 
of the said James F. White, and not of this defendant, went 
to the oflices of this defendant in Xew York City, for a con¬ 
ference with defendant's ofiicials in reference to the pro¬ 
posed lease and ])urchase of the aforesaid i)roperty, and 
that the representatives and officers of the defendant re¬ 
fused to deliver the ])roposed agreement or a copy thereof 
to the plaintitf: but this defendant says that such refusal 
was based upon the fact that the proposed agreement had 
not been approved by the defendant and that no agreement 
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had been entered into between plaintilYs ^nd defend- 
23 ant, and that the only papers prepared by defend¬ 
ant's attorney were for the purpose of submission to 
and consideration by defendant’s officials in Xcw York, in 
order that they mii>:ht determine whether to approve or 
reject the proposed lease and purchase. This defendant 
admits the writing- and sending of the letter, dated ^lay 28, 
1930, by the said Guy S. Whiteford to the saief David T. 


Smith, a copy whereof is set forth in said ])aragraph of 
tlie amended bill of complaint, but denies that, in writing 
and sending the same, the said Guy S. Whiteford acted as 
the agent or broker of the defendant, and on the contrary 
avers that in so doing he was acting solely as the agent of 
the plaintitYs. | 

This defendant denies that any $50,000 loan oi] any other 
loan was agreed by the defendant to be procured for the 
plaintiffs under the alleged contract of April 21l 1930, for 
the reason that no such contract was ever entered into be¬ 
tween the i)laintitfs and the defendant, and this defendant 
further denies that any such loan was procured o|r that any 
local agent or broker of the defendant corporation or any 
agent of the plaintiffs was advised that such alleged loan 
had actually been procured. This defendant admits that 
the letter dated dune 3, 193)0, and alleged to have been ad¬ 
dressed bv the said Guv S. Whiteford to the ileal estate 
department of the defendant, a copy whereof is set forth in 
said ])aragraph of the amended bill of complaint, was writ¬ 
ten and sent by the said Guy S. Whiteford; but this defend¬ 
ant says that in writing and sending the same, thd said Guy 
S. Whiteford acted solelv as the local agent and broker of 
the ]daintiffs, and not in any respect as the agent or repre¬ 
sentative of this defendant. 

VII. Answering the averments of paragraph 7 of the 


amended bill of complaint, this defendant dj?nies that 
24 Stanton C. Peelle, Esq., whom it employed ^is a local 
attorney in the District of Columbia, was Employed 
or instructed to draw the necessary papers to close 
the transaction alleged in the amended bill of com|^)laint, or 
to close the said transaction, in accordance with tl|e alleged 
agreement of April 21, 1930, and, on the contrary, says that 
no contract or agreement, either of April 21,1930, ^r of any 
other date was ever entered into between the plaintiffs and 
the defendant, and that the said Stanton C. Peelle was em- 
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ployed and requested merely to draw the preliminary 
papers, consistin.e: of a form of lease and purchase ai>ree- 
ment, with a contract for the securing: of the proposed loan 
for the plaintiffs and the execution of the pro])osod lease 
and purchase a.e*reement, for the purpose of enabling’ the 
said David T. Smith to take up the same with the officials of 
the defendant in Xew York City, for their approval or re¬ 
jection of the i)roposed agreement as to which lie had had 
negotiations with the plaintitfs, and that said proiiosed 
agreement was never approved by defendant's officials, and 
accordingly the said Stanton C. Peelle was never request ect 
to close the said transaction. This defendant further 
denies that the' plaintitf, James F. White, acting for him¬ 
self and as agent for his wife, or otherwise, had numerous 
conferences with the said Stanton C. Peelle, and, on the 
contrarv, avers that the said James F. White never had 


more than one, or at the most two conferences with the said 
Stanton (\ Peelle, and that any such conferences were with 
reference to the time when this defendant would give a 
definite answer as to whether or not it would approve the 
])ro])Osed agreement and enter into the same. This de¬ 
fendant further denies that any papers were prepared by 
said counsel for the purpose of closing the alleged trans¬ 
action of purchase, lease and sale, other than the two here- 
inbefoi’e set forth, which were prepared for the purpose of 
the submission of the proposed transaction to the officials 
of this defendant in New York. This defendant ad- 


25 mits that the ])laintitf, James F. White, expressed 
himself as readv, willing and anxious to enter into 
the proposed transaction and to execute such pa]iers as 
might be necessary in that respect; but this defendant 
denies that, up to the time of the filing of the original bill 
of complaint in this cause, the said James F. White called 
to the attention of the defendant or its counsel that the 
plaintiff. Grace Edith W^hite, had other than an inchoate 
dower interest in the aforesaid property. 

VIII. Answering the averments of paragraph 8 of the 
amended bill of conqJaint, this defendant denies, as herein¬ 
before set forth, that any contract whatever, either of April 
21, 1930, or of any other date, was at any .time entered into 
between the plaintiffs and the defendant, but this defendant 
admits that at various times plaintiffs, through their agent 
and broker, the said Guy S. Whiteford, made inquiries and 
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efforts to hasten the action of the defendant upon the pro¬ 
posed transaction. This defendant further denh^s that any 
ag-ent of the defendant, either at the time averred in said 
paragraph of the amended bill of complaint, or aj any other 
time, ])resented to plaintitfs any paper whatever with a 
recpiest that the plaintilfs or either of them sign the same, 
and defendant states that the only paper, other than the 
aforesaid memorandum of xVpril 21, 1930, setting forth the 
jmoposed terms for a possible transaction between plain¬ 
tiffs and defendant, wliich the defendant, through any agent 
or rei)resentative presented to the plaintiffs, or either of 
them, was the preliminary draft, as hereinbefore set forth, 
of a suggested form of lease and purchase agreement, which 
a representative of the defendant presented to the plaintiff, 
James F. White, on or about the 26th day of April, 1930, for 
the purpose of ascertaining from the said plaintiff 
26 whether such terms would be satisfactorv to him if 
the same were approved by the officials of the de¬ 
fendant. 

This defendant further denies that it at anv timh, throucrh 
any re])resentative, agent or otherwise, requested of the 
])laintitfs an extension of time for settlement under the al¬ 
leged agreement of April 21, 1930, but says that, in or about 
the month of June, 1930, defendant through its c(})unsel, in¬ 
formed the plaintiff, James F. White, and his broker, the 
said Guv S. Whiteford, that the defendant was not then 
])re])ared to decide whether or not it would enter into the 
pro])Osed transaction with the ])laintifTs. 

IX. Answering the averments of ])aragraph 9 of the 
amended bill of coni])laint, this defendant admits that the 
plaintiff, James F. White, and his agent and broker, the 
said Guy S. Whiteford, came to the office of Washington 
counsel for the defendant on the 6th day of June, 1930, at 
or about ten oVlock A. IM., pursuant to a conversation with 
the said David T. Smith, but not by appointment with de¬ 
fendant's counsel: that defendant’s counsel talked over the 
teIe])hone with defendant’s counsel in Xew York and with 
the said David T. Smith, when he was informed that de¬ 
fendant was not at that time prepared to give an^’ answer 
as to the j^roposed transaction with plaintiffs, but] that the 
said David T. Smith expected to be in Washingtoi-I in a few 
days to see the plaintiff, James F. White. This defendant 
denies that plaintiffs were advised by defendantj’s repre- 
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sentative or counsel that clofenclant was not willing: to make 
settlement under the alleged contract of April 21, 19.30, or 
to fi.x a date for settlement and conveyancinu: under said 
alle<»-ed contract, and, on the contrary, states that there was 
not tluMi, and has not since been, any contract between the 
l)laintitTs and the defendant, and that defendant’s reply to 
tile request of the plaintilTs was a refusal to state 
27 on said 0th dav of June, 19.30, whether or not de- 
fendant would enter into the proposed a^-reement 
witii ])laintitTs. 

X. Answering’ the averments of parairraph 10 of the 
amended hill of complaint, this defendant says that it has 
no knowlediiH' or information which will enable it to admit 
or deny the same, other than the averments of the execu¬ 
tion or (‘xistcmce of the alleu'ed a,u’reement of A])ril 21, 19.30, 
h(‘twe(‘n th(‘ plaintitTs and the defendant, and the refusal of 
detendant to carry out said all(\ii*(Ml contract, which said 
avernumts, as iHuannhefore more fullv set forth this de- 
f(‘ndant a.i:-ain deni(‘s. 

XI. Answeriui;* the averments of ])ara^-raph 11 of the 
amend(‘d hill of comjilaint, insofar as this defendant has 
knowledge or information in recfard thereto, this defendant 
admits tin* r(‘c(‘ipt hv it of the letter, a co]\v whereof is set 
forth in said ])araii-raph, and that defendant acknowledi^od 
recei])t th(M*eof, as averred: and this defendant further ad¬ 
mits that it has nd’used to make settlement of the alle, 2 :ed 
contract of Api*il 21, 19.30, for the reason that it never en¬ 
tered into the same or into any other contract whatever with 
th(' ])Iaintiffs. 

XTT. Answerinii- the averments of para, 2 :ra])h 12 of the 
amend(‘d hill of conqilaint, this defendant says that it is 
advised that the same relate to matters of law, which this 
defendant is not required to answer. 

SHELL EASTERX PETROLEU:^! 
PRODUCTS, IXC., 

; BvSTAXTOX C. PEELLE, 

Its Afforueif. 

PEELLE, OdTLBY vV: LESH, 

BySTAXTOX C. PEELLE, 

A ffornrt/s for Defcudanf . 


(Answer under oath waived hy amended bill of com¬ 
plaint.) 
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28 County of New York, 

State of New York, To wit: 

A. F. Carter, being first duly sworn, on oath says that he 
is the President of the defendant. Shell Eastern Petroleum 
Products, Inc., and has authority to verify the foregoing 
answer of said defendant in its behalf; that he h 
foregoing answer, and verilv believes the fa 
stated to be true. 

A. F. CAKTEK. 

Subscribed and sworn to before me this 11th dav of Feb- 

% 

riiarv. 19.‘^1. 

fsEAL.l JESSE E. WILSON, 

Notary Puhlic, Qui^ensi Co. 

Commission expires ^Farch 30, 1932. 

29 Objections to Signing of Decree. 

Filed January 28, 1932. 

# * # # * r- j * 

Now comes here the defendant and objects to tiie signing 
of a decree in this case upon the following grouiids: 

1. That a large part of the testimony, oral and docu¬ 
mentary, olTered by the plaintiffs in su])port of the allega¬ 
tions of the amended bill of complaint Hied herein was re¬ 
ceived in evidence by the Court conditionally, and upon 
assurances on the i)art of counsel for the plaintiffs that the 
testimonv to be offered bv him would establish the fact that 

* • I 

D. T. Smith was acting as agent of the defendant,' and with 
the authority on his part as set forth in said amended bill, 
and would further establish the fact that Guy S. ^Vhiteford 
was acting as the agent of the defendant and witjh the au¬ 
thority on his part as set forth in said amended bill; 

2. That said testimonv was received in evidence bv the 
(’ourt over due and proper objections on the part f)f the de¬ 
fendant, and subject to motions on the part of the defendant 
to strike said testimonv from the record; 

3. That upon the close of the testimony on thp part of 
plaintiffs and defendant, the defendant sought ^n oppor¬ 
tunity to present appropriate motions to strike slaid testi- 


is read tlie 
ks therein 
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monv in accordance with the ri«:ht reserved to it bv the 
Court; 

4. That no opportunity has been offered the defendant to 
present such motions to strike. 

All of the foregoinjj; is greatly to the prejudice and in¬ 
jury of the defendant, and operates to deprive it of its 
rights and of the opportunity of having the case 
30 heard and determined according to established rules 
governing practice and procedure in such cases. 

SHELL EASTERN PETROLEUM 
PRODUCTS, IXC., 

Bv H. PRESCOTT GATLEY, 

' Attorney. 

Motion to Strike Testimony. 

Filed March 4, 1932. 


Now comes the defendant, pursuant to the rights re¬ 
served to it by the Court at the trial of this case, and in 
conformity to the objections to the signing of a decree filed 
bv it herein on Januarv 25, 1932, and moves the Court to 
strike from the record the following testimonv: 

1. Beginning with question 4 on page 19 of the transcript, 
and including all questions and answers down to and in¬ 
cluding the bottom of page 20 of said transcript. 

2. Beginning with question 5 on page 23 of the transcript, 
and including the questions and answers down to and in¬ 
cluding the answer at the bottom of page 27 of said tran¬ 
script. 

3. Beginning with the last question on page 30 of the 
transcript, and ending with the first answer on page 36 of 
the transcript. 

4. The memorandum of April 21, 1930 offered in evi¬ 
dence as plaintiffs’ exhibit No. 3 on page 40 of the tran¬ 
script. 

5. The,two letters of April 21, 1930 signed by Guy 
31 S. Whiteford, being plaintiffs’ exhibits 4 and 5, 
offered in evidence on ])age 42 of the transcript. 

6. Beginning with the first question on page 43 of the 
transcript, and ending with the first answer on page 44 of 
the transcript. 
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7. Beginning with the last question on page^ 45 of the 
transcript, and ending with the second answer on page 48 
of the transcript. 

8. Beginning with the last question on page 50 of tlic 
transcript, and ending with the third answer on page 53 
of the transcript. 

9. Beginning with the last question on page 67, and end¬ 
ing witli the second answer on page 68 of tlie transcript. 

10. Beginning with the third question on page 68, and 
ending with the first answer on page 69 of the transcri]M. 

11. Beginning with the sixth answer on ])age 69, and 
ending with the answer beginning on page 69 of tlie tran¬ 
script. 

12. The letter under date February 21, 1930, signed Iw J. 
F. White, being plaintitfs’exhibit No. 8, offered in evidence 
at page 70 of the transcript. 

13. Letter of June 3, 1930, being plaintiffs’ exhibit No. 
9, offered in evidence at page 71 of the transcrijfi. 

14. Letter of April 24, 1930, being plaintiffs’ exliibit 
No. 10, offered in evidence at page 72 of the transcript. 

15. Beginning with the first question on page 94 of tlie 
transcript, and ending with the second answer on said 
page. 

16. Beginning with the last line on page 94, down to and 
including the bottom of page 95 of the transcri])t. 

17. Beginning with the second question on page 96 of 
the transcript, and ending with the second line on ]iage 99 

of the transcript. 

32 18. Beginning with the last answer on page 130 of 

the transcript, and ending with the answer on page 
132 thereof. 

19. Beginning with the first question on page 134, and 
ending with the answer on page 135 of the transcript. 

20. Beginning with the first question on page 136, anel 
ending with the worels ‘‘He signeel it” in the eighth line 
above the bottom of page 138 of the transcript. 

21. Letter dateel April 21, 1930, plaintiffs’ e^diibit 11, 
offered in evidence at page 153 of the transcript. 

22. Plaintiffs’ exhibits 12, 13 and 14, offered iij evidenct' 

at page 156 of the transcript. i 

23. Plaintiffs’ exhibit No. 15, offered in evidence at page 
159 of the transcript. 
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24. Plaintiffs’ exhibits 18 and 19, introduced in evidence 
at page 168 of the transcript. 

25. Plaintiffs’ exhibit Xo. 20, offered in evidence at page 
173 of the transcript. 

26. Plaintiffs’ exhibit Xo. 21, offered in evidence at page 
176 of the transcript. 

27. Plaintiffs’ exhibit Xo. 22, offered in evidence at page 
182 of the transcript. 

28. The question and answer on page 200 of the tran¬ 
script. 

29. Beginning with the third question on page 204 of the 
transcript, and ending with the last answer on page 207 
of the transcript. 

30. Beginning with the last question on page 246 of the 
transcript, and ending witli the second answer on page 250 
of the transcript. 

H. PRESCOTT GATLEY, 

1 At tonic If for Dcfeudaut. 

33 Objections to Proposed Findi)i(fs of Fact and Con- 
(‘Insions of Lau' Filed Herd)}, to ir//. April 9, 
1932. 

Piled April 14, 1932. 

1. The defendant objects to the finding of fact in para¬ 
graph 1, that the plaintiffs are the owners as joint tenants 
of property located at the northeast corner of Massachu¬ 
setts Avenue, 4th and C Streets, northeast, described as 
Lot 805 in Square 813 in the city of AVasliington, District 
of Columbia, and requests that the Court also find that 
they are likewise the owners as joint tenants of Lot 800 
and Lot 21 in said Square, all of the properties being sub¬ 
ject to a mortgage of about $32,500. It objects to the find¬ 
ing that the plaintiff James F. AVhite has conducted a 
gasoline and automobile accessory business, together with 
an automobile livery service from said premises, and re¬ 
quests the Court to find that on or before April 21, 1930 
and since, the plaintiff James F. White, individually, 
owned and conducted such business on said Lot numbered 
805, which is at the corner of 4th and C Streets, northeast. 

2. It objects to the proposed finding of fact, “that dur- 
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iiig the early part of December, 1929 the defendant sent 
the said David T. Smith to the District of Columbia to ac¬ 
quire for the company gasoline stations, or sites jipon which 
stations could be erected, for the purpose of exi[ending the 
company’s business in the District of Columbi^i; that the 
defendant company held out to the public th^t the said 
David T. Smith was its purchasing agent of property, and 
that he had the authority to purchase or lease property for 
and on behalf of the defendant”, and requests the Court 
to find that the said David T. Smith was authorized by the 
defendant company to negotiate for such properties, 
34 ascertain U])on what terms said propertiefs could be 
purchased or leased, make his recommelidation to 
the president of defendant company, and with no authority 
to go beyond that; that he was employed to act under the 
directions of the ])resident, and had no authority to enter 
into a contract for the ])urchase or lease of the property. 

It requests the court to further find that all ])roperties 
])urcliased or leased by the defendant company in the Dis¬ 
trict of Columbia were purchased by it upon the recom¬ 
mendation of said Smitli, all contracts for the ])Lirchase or 
leasing of such properties having been first a])proved and 
executed by the defendant company through its ])roper 
officers, and that none of such contracts were signed by the 
said Smith as representative of the defendant company. 

It requests the Court to further find that deals for such 
])ro])erties were negotiated and recommended by said 
Smith, and not concluded bv him. 

3. It objects to the i)roposed finding of fact numbered 3, 
on the ground that there is no evidence to support the said 
finding that the said firm of McKeever & Goss or the said 
Stewart E. Godden or the said Guy S. Whiteford were act¬ 
ing as agents of the defendants in the acquisition of plain¬ 
tiffs’ property, and on the further ground that the Court 
did not, so find at the trial of the case, but held it was un¬ 
necessary to determine the question of agency. 

4. It objects to the finding that on the 21st day of April, 
1930 a contract was entered into by and between the plain¬ 
tiffs and the defendant, whereby the defendant company 
agreed to lease and purchase said property upon the terms 
set forth in said proposed finding. This objection is based 
upon the ground that the said David T. Smith had no au- 
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tlioritv to enter into said contract on behalf of the 

35 defendant; that the alleged contract of April 21, 
1930 was not intended as and for a contract, but was 

a mere memorandum of the terms of a proposed contract 
to be elaborated upon and to be entered into later: and 
upon the further ground that said alleged contract of April 
21,1930 is not a valid contract under the Statute of Frauds. 

It objects to the further proposed finding that the plain¬ 
tiffs, in consideration of the promises of the defendant, 
agreed to lease and convey said property to the defendant 
on the terms and conditions set forth in said pro])osed 
finding, and further agreed that their sign would not go 
into the gasoline business in this District; that it was fur¬ 
ther understood and agreed by and between the ])arties 
that the defendant was to have prepared all the necessary 
papers for carrying out and settle the transaction under 
the said agreement, and that the plaintiffs agreed to pay 
to the defendant’s agent, McKeever & Goss, Inc. the com¬ 
mission due said firm for their services on behalf of the 
defendant in securing the property for it. These objec¬ 
tions are based upon the following grounds: That the pro- 
])osed findings are not supported by the testimony in this 
case; that the said McKeever & Goss, Inc. were not the de¬ 
fendant's agents, and on the further ground that there 
never was any definite or binding agreement for the leas¬ 
ing and sale of said property. 

It further objects to the proposed finding with respect 
to the letter of October 29, 1929 on the ground that the 
writer of that letter had no authority to purchase property 
on behalf of the defendant company. It objects to so much 
of said finding as is based upon the memorandum dated 
A])ril 21, 1930 on the grounds heretofore stated, and to 
the letters signed by Guy S. Whiteford therein referred 
to, on the ground that said letters are not com])etent 

36 evidence in this case as against the defendant com¬ 
pany, the writer thereof, Guy S. Whiteford, not 

being an agent of the defendant company. 

5. It objects to the proposed finding that the defendant 
com|)any sent one of its employees to the plaintiffs to check 
on the title to the property; that the defendant company 
advised the plaintiffs that it desired to take possession of 
the premises within 30 days after April 30, 1930; that pur¬ 
suant to said contract and acts of the defendant the plaintiff 
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James F. White made preparations to retire from business 
and disposed of his stock in trade at greatly reduced prices 
on the ground that these proposed findings are not sup¬ 
ported by the testimony in this case, and upon the further 
ground that the proposed findings with respect to the motor 
livery business of the plaintiff James F. Whitel are imma¬ 
terial and irrelevant to any issue involved in this case. 

G. It objects to the proposed finding that the defendant 
company requested of the plaintiffs a modification of the 
terms of the April 21, 1930 agreement, on the "(round that 
it is not supported by the testimony in this cajse. 

7. It objects to the proposed finding that the | agreement 
entered into by the plaintiffs and the defendai:jt on April 
21, 1930 was made within the actual or appare^it scope of 
the authority of the defendant’s agent, and that said act of 
its agent was thereafter ratified and confirmed bv the de- 
fendant company, on the grounds that there is nq testimony 
in this case to show that Smith had authority tb sign any 
contract for the purchase and lease of the property; that 
the parties never intended the memorandum of April 21, 
1930 as a contract of purchase and lease; that the memo¬ 
randum was never approved or ratified as a con- 
37 tract of purchase or lease, but, on the cont:rary, when 
the same was brought to the attention of the presi¬ 
dent of said company, he refused to ratify or approve the 
same. 

The defendant requests the Court to make the following 
further findings: 

1. That David T. Smilh was acting on behalf of the de¬ 
fendant company in the District of Columbia in locating 
gas stations and sites for gas stations, with authority to 
negotiate for the purchase and rental thereof, subject to 
the a])proval of the president of the defendant company. 

2. That neither before nor after the 21st day of April, 
1930 did the said Smith ever enter into any contract in be¬ 
half of the defendant for the purchase or lease of gas sta¬ 
tions or sites therefor, or had authority so to do, which was 
well known to the firm of McKeever & Goss, Inc., and its 
representative Guy S. Whiteford. 

3. That the said McKeever & Goss and the said Guv S. 
Whiteford were acting as the agents of the plaintiffs and 
not of the defendant. 
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4. Tliat the purchase or lease of gas stations and sites, 
and the terms and provisions of such purchases and leases, 
were subject to the approval of the officers of the defendant 
comi)an\% and that wlien approved by them, all contracts of 
purchase and lease were pre])ared by the defendant's coun¬ 
sel in Washington, D. C., subject to its approval. 

5. That in every instance where the defendant purchased 
or leased stations or sites, contracts were prepared by de¬ 
fendant's counsel, subject to the approval of the defendant 
comi)any and to execution by its proper officers. 

(). That in no instance did the said David T. Smith 
38 sign any contract on behalf of the defendant for the 
purchase or lease of such stations, or sites (unless it 
be held that he did so in this case), nor did he have au¬ 
thority so to do. 

7. That the alleged contract referred to in paragraph 6 
of the amended bill was never signed by any of the parties 
hereto. 

8. That no tender has ever been made by the plaintitfs 
to the defendant comi)any of a deed to or lease of said Lot 
805 in Square 813 in the city of Washington, D. C., and 
that no tender has ever been made by the plaintiff James F. 
White of a lease of the property owned and conducted by 
him on said ])roperty. 

9. That there never was anv meeting of the minds of the 
parties as to the personal property belonging to the ])laintitf 
Janies F. White to be leased to the defendant company. 

Conclusions of Law. 

For the reasons heretofore stated, the defendant objects 
to the ])ro])osed conclusions of law stated in ])aragraphs 1 
to 10, both inclusive. 

H. PRESCOTT GATLEY, 

Attorney for Defendant. 

Findings of Fact. 

Filed April 21, 1932. 


The Court finds the following facts: 
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1. That the plaintiffs, James F. White and Grace Edith 

White, are husband and wife; that they are citizens 

39 of the United States and residents of tlic District of 
Columbia; that the said plaintiffs are thi owners as 

joint tenants of property located at the northeast corner of 
^lassachiisetts Avenue, Fourth and C Sts., X. E., described 
as lot 805 in square 813 in the City of Washington, District 
of Columbia. That the said ])roperty is improved by a two 
story reinforced concrete building. That thje plaintiff, 
James F. White, has conducted a gasoline and automobile 
accessory ])usiness, to<»:ether with an automobile Jverv serv- 
ice from said ])remises. 

2. That the defendant the Shell Eastern Petroleum Prod¬ 
ucts, Inc., is a corporation organized under the jlaws of the 
State of Delaware, that its business is selling- and dis¬ 
tributing gasoline and other oil products; that if possesses 
a large number of pieces of real estate, either thj'ough own¬ 
ership or lease, in various of the States and elsewhere, for 
the pur])()se of carrying on said business; that during the 
early ])art of Deceml)er 1929, the defendant conjipany sent 
one David T. Smith to the District of Columbia to acquire 
for the company gasoline stations, or sites upon which sta¬ 
tions could be erected, for the ])uri)ose of extending the 
coin])anyV business in the District of Columbia; that the 
defendant com})any held out to the public that the said 
David T. Smith was its purchasing agent of property and 
that he had the authority to |)urchase or lease property for 
and on behalf of the defendant. 

3. That the defendant company employed the real estate 
firm of ^IcKeever & Goss, Inc., Washington, I). Cj. to act as 
its agent and to assist the said D. T. Smith in acquiring 
from the* ])laintitTs, their pro])erty located at the Northeast 
Corner of 4th and ^Massachusetts Ave., X. E. for the de¬ 
fendant. That Stewart E. Godden and Guy S. AVhiteford, 
emi)loyees of said firm were assigned to conduct the nego¬ 
tiations with the plaintiffs. 

4. From October 29, 1929, until April 21„ 1930, the 

40 defendant company was negotiating with the plain¬ 
tiffs, seeking to acquire the property. That on the 

21st day of April, 1930 a contract was entered into by and 

3—5770a 
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between tlie plaintifTs, and defendant whereby the defend¬ 
ant com])any airreed to lease and purchase said property 
upon tlie followiipe; terms and conditions: 

That the defendant company would lease the plaintiff's 
})ro])erty located at the northeast corner of Massachusetts 
Avenue, Fourth and C Streets, X. E., Square 813, Lot 805, 
for a period of eiirht years at an annual rental of Six Thou¬ 
sand ($6,000.00) Dollars j)er year, })ayable one year in 
advance. The defendant to pay all taxes and insurance; 
the defendant to procure a loan of Fifty Thousand 
($50,000.00) Dollars for the plaintiff to be secured on said 
property at six' })er cent, interest payable semi-annually; 
the defendant to purchase the said ])ro])erty from the plain¬ 
tiff within the said eii^ht vears for One hundred thousand 
($100,000.00) Dollars^ Fifty Thousand ($50,000.00) Dol¬ 
lars to be ])aid'in cash, and the defendant to assume the 
$50,000.00 loan to be ])laced on the property. 

The ])laintifTs in consideration of the ])romises of the 
defendant, ai»T-eed to lease and convey said pro]XM*ty to the 
defendant on the above terms and conditions and further 
as^reed that their siu’ii would not i>-o into the e:asoline busi¬ 
ness in this District. It was further airreed between the 
parties that icasoline and other personal property would 
not be included in this sale. It was further understood and 
agreed by and between the parties that the defendant was 
to have ])re])ared all the necessary ])a])ers for carrying 
out and settling the transaction under the said agreement. 
That the ])laintiffs agreed to pay to McKeever & Goss, 
Inc., the commission due said firm for their services. 

That the descri])tion of the property and the terms and 
conditions of said sale and lease contract are set forth in 
a letter dated October 29, 1929 from the defendant 
41 company'to the plaintiff J. W. White, the memo¬ 
randum dated April 21, 1930, signed by the plaintiff 
J. D. White and the defendant's agent D. *T. Smith and 
the letters of the defendant’s agent Guv S. Whiteford to 
his principal and the ])laintiff. 

5. On the 25th day of A])ril 1930, the defendant sent one 
of its employees to the plaintiffs, to secure a more detailed 
description of the ])roperty. The company advised the 
plaintiffs that it desired to take possession of the premises 
within 30 days after April 21st, 1930. That pursuant to 
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said contract and acts of the defendant company the plaiin 
tiff James F. White made preparations to retire from busi¬ 
ness and disposed of his stock in trade at greai ly reduced 
j)rices. The motor livery business of the plaihtiff which 
was a business of furnishing limousines and hearses to 
undertakers was disposed of and the plaintiff rcftired from 
that business. 

6. That the defendant company did not clos(i said deal 


with the plaintiffs within the said 30 day period; 


that there¬ 


after the defendant company requested of the plaintiffs a 
modification of the terms of the April 21, 1930 agreement 
which the plaintiffs declined to grant. That tlje plaintiff 
James F. White on or about the 1st of July 19|30 made a 
personal call u])on the President of the defendai'^t company 
and insisted and demanded that the company carry out 
the terms of the contract of April 21, 1930, and that the 
said defendant company refused and declined to do so. 

7. The ])laintiffs have, at all times, stood able, willing 
and ready to carry out their agreement of April 21, 1930. 
The defendant has failed and refused to carry olit its part 
of the agreement. That the agreement enterejl into be¬ 


tween the plaintiffs and the defendant for the 
l)urchase of said ])ro])erty was made within the ac 
])arent sco])e of the authority of the defendant's a 
said act of its agent was thereafter ratified and 
by the defendant company. 


lease and 
ual or a])- 
gent;that 
confirmed 
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Covclusioiis of Law. 


1. That the plaintiffs, James F. White and Grace Edith 
White, entered into a contract with the defendant. Shell 
Eastern Petroleum Products, Inc. on the 21st daj’ of April 
1930, whereby the defendant agreed to purchase from the 
])laintiffs, pro])erty located at the northeast d'orner of 
Massachusetts Avenue, Fourth and 0 Streets, Northeast, 
described as lot 805 in square 813, in the City of Washing¬ 
ton, District of Columbia, upon the following tbrms and 
conditions. 

That the defendant company would lease the i)laintiffs’ 
property located at the northeast corner of Mass^achusetts 
Avenue Fourth and C Streets, N. E., Square 813, Lot 805, 
for a period of eight years at an annual rental of Six 
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Thousand ($(),000.00) Dollars per year, payable one year 
in advance. The defendant to ])ay all taxes and insurance; 
the defendant to ])rocure a loan of Fifty Thousand 
($50,000.00) Dollars for the ])laintiffs to be secured on said 
property at six jhm* cent, interest payable semi-annually, 
the defendant to purchase the said property from the 
plaintitT within the said eiii'ht years for One Hundred 
Thousand ($100,000.00) Dollars, Fifty Thousand ($50,- 
000.00) Dollars to be paid in cash, and the defendant to as¬ 
sume the Fifty Thousand ($50,000.00) Dollars loan to be 
placed on the ]U’operty. 

The plaintiffs, in consideration of the promises of the 
defendant, aii'reed to lease and convey said })roi)erty to the 
defendant on the above terms and conditions and further 
agreed that their sign would not go into the gasoline busi¬ 
ness in this District. It was further agreed between the 
parties that gasoline and other ])ersonal pro])erty would 
not be included in this sale. It was further understood and 
agreed by and between the parties that the defendant was 
to have prepared all the necessary papers for carrying out 
and settling the transaction under the said agree- 
43 ment. That the plaintiff agreed to pay to the agent, 
HcKeever & Goss, Inc., the commission due said 
firm for their services in behalf of the defendant in secur¬ 
ing the property for it. 

2. That the defendant agreed to make settlement under 
said contract and take possession of said property within 
thirty days after April 21, 1930. 

3. That said contract of April 21, 1930, is a legal and 
binding contract on both parties and the letters and memo¬ 
randums signed either by the parties or their duly au¬ 
thorized agents com})ly with the statute of frauds. 

4. That the Shell p]astern Petroleum Products, Inc., has 
ratified and confirmed the acts of its officers and agents in 
entering into said contract of April 21, 1930. 

5. That the defendant Shell Eastern Petroleum Products, 
Inc. is estopi^ed from (piestioning the validity of the said 
contract of A'pril 21, 1!)3(), l)y its acts in directing the ])lain- 
tiffs to dispose of their business conducted on said premises 
and the actual disposition of said business by the plaintiffs. 

6. That the plaintiffs have complied with the terms of 
said contract as far as was in their power to do and have 
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every act 


held themselves ready and willing to performj 
necessary to carry out said contract. 

» V I 

7. That the defendant Shell Eastern Petroleun|i Products, 
Inc. has failed and refused to carry out said contract and 
has repudiated the same. 

8. That plaintiffs have not a plain, adequate and com¬ 
plete remedy at law. 

9. That the plaintiffs are entitled to specific p(^rformance 
of the contract of April 21, 1930. 

10. That the defendant Shell Eastern PetroUum Prod¬ 
ucts, Inc. must specifically perform all the terms 
tions of the Contract of April 21, 1930. 

DANIEL W. O’DONOGHI 


hnd condi- 


E, 

Justice. 


44 


Order Overruling Motion to Strike. 
Filed April 28, 1932. 




The defendanCs motion filed herein on Marclh 4, 1932 
to strike certain parts of the testimony, is this 2$th day of 
April, 1932 overruled with exception to defendant. 

DANIEL W. O’DONOGHlJlE, 

Justice. 

Final Decree. 

Filed May 9, 1932. 


This cause coming on for final hearing upon the plead¬ 
ings, evidence and arguments of counsel, and tlie Court 
having filed its findings of facts and conclusions pf law, it 
is, this 9th day of May, A. D. 1932, 

Adjudged, Ordered and Decreed: 

1. That the defendant, the Shell Eastern Fjetroleum 
Products, Inc., be and it is hereby recjuired to specifically 
perform the contract of April 21, 1930, as set forth in the 
amended bill of complaint, findings of facts and cojiclusions 

follows: 
after the 


of law, and such performance shall be effective as| 

{a) That the defendant shall, within ten days 
entry of this decree, sign, seal, acknowledge and (^eliver to 



38 


SHELL EASTERN PETROLEUM PRODUCTS VS. 


the plaintiffs, a lease and purchase agreement of premises 
located at the northeast corner of Massachusetts Avenue, 
Fourth and C Streets X. E., described as Lot SOo in 

45 Square 813 in the City of Washington, District of 
Columbia, but not including gasoline and acces¬ 
sories on hand, upon the following terms and conditions: 
That the defendant company lease said premises for a 
period of eight years from May 21, 1930, at an annual 
rental of six thousand ($6,000.00) Dollars per year, said 
rent to be paid! one year in advance. That the defendant 
Company ])ay all taxes and insurance on said property; 
that the defendant company shall purchase said ]U‘o])erty 
within eight years for One hundred thousand ($100,000.00) 
Dollars, by paying to the ]>laintiffs Fifty Thousand ($50,- 
000.00) Dollars in cash and assuming the Fiftv Thousand 
($50,000.00) Dollar mortgage to be placed upon said prop- 
ertv. that idaintiff's sign shall not go into the gasoline 
business in the District of Columbia. 

(h) That the defendant conqiany shall ])roc*ure within 
ten days after the entry of this decree, a loan of Fifty thon- 
sand ($50,000.00) dollars for the plaintiffs, at six per cent 
interest, payable semi-annually by the plaintiffs, and se¬ 
cured by mortgage on said premises, said loan to extend 
over the period of the lease and to be assumed by the de¬ 
fendant when the title is conveyed by the plaintiffs to the 
defendant. 

(r) That the defendant company shall ])repare all the 
necessary ])apers to carry out the terms of the lease and 
purchase agreement and the loan. 

(rl) That the plaintiffs shall surrender possession ot* said 
premises to the defendant, free and clear of all en¬ 
cumbrances when the defendant tenders the lease, together 
with the Fifty Thousand ($50,000.00) dollar loan. 

(c) Should said defendant neglect or refuse to make the 
aforesaid lease and purchase agreement within ten days 
after the entry of this decree, then this decree shall stand, 
be considered and taken in all courts of law and 

46 equity to have the same operation and effect as if the 
lease and purchase agreement had been made con¬ 
formable to this decree. 

(2) That the! Court hereby retains jurisdiction of this 
cause for the entrv of such further orders and decrees as 
may be appropriate to enforce obedience to this decree, or 
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that may be necessary and proper to carry out tjie purpose 
and intention of this decree. 

3. That the costs of this suit are hereby decre(|3d in favor 
of the plaintiffs and against the defendant to bb taxed by 
the Clerk of this Court, and that execution jmay issue 
thereon as at law. i 

By the Court: i 

DANIEL W. O’DONOGHUE, 

Justice. 

Notation of Appeal^ <&c. 

* # * • # ♦ 1 * 

From the decree entered in this cause this day, and the 
findings of fact and conclusions of law upon \Thich it is 
based, the defendant in open court notes an appeal to the 
Court of Appeals of the District of Columbia; and upon 
motion the penalty of the bond on appeal to o])erate as a 
supersedeas is hereby fixed at Seventy Thousaild Dollars 
($70,000.00) and a bond for costs at One Hundred Dollars 
($100), or in lieu thereof a deposit of Fifty Dollars ($50) 
in cash in the Registrv of the Court. 

‘ DANIEL W. 0 ’DONOGIIl^^E, 

7 ustice. 

Mav 9th 1932. 

47 Memoran/la. 

Hay 17, 1932.—Supersedeas Bond ($70,000.00) approved 
and filed. 

^May 24, 1932.—Time to file Statement of Evidence ex¬ 
tended to June 10, 1932. 

Assignmenis of Error. 

Filed June 1, 1932. 

1. The court erred in admitting in evidence the testimony 
which is the subject matter of paragraph 1 of the motion 
to strike filed in the cause, and in overruling said inotion to 
strike insofar as said testimonv is concerned. 
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2. The court erred in admitting in evidence the papers 
marked “Plaintiffs’ Plxhibit Xo.^“ and “Plaintiffs’ Ex¬ 
hibit No. 2“. 

3. The court erred in admitting in evidence the testimony 
of the plaintiff James F. AVliite regarding the visit made 
upon him by Mr. AVilton. 

4. The court erred in admitting in evidence the testi¬ 
mony which is the subject matter of paragraph 2’ of the 
motion to strike filed in the cause, and in overruling said 

motion to strike insofar as said testimonv is concerned. 

* 

5. The court erred in admitting in evidence the testi¬ 
mony which is the subject matter of paragraph 3 of the 
motion to strike filed in the cause, and in overruling said 
motion to strike insofar as said testimonv is concerned. 

(). The court erred in receiving in evidence Plaintiffs' 
exhibit Xo. 3, and in overruling the motion to strike the 
same as set forth in paragraph 4 of the motion to strike 
filed in the cause. 

7. The court erred in admitting in evidence i)lain- 
48 tiffs' exhibits Xos. 4 and 5, and in overruling the 
motion to strike as contained in paragraph 5 of the 
motion to strike filed in the cause. 

8. Tlie court erred in receiving in evidence the testimony 
which is the subject matter of paragraph 6 of the motion to 
strike filed in the cause, and in overruling said motion to 
strike insofar as said testimony is concerned. 

9. The court erred in admitting in evidence the testimonv 
of the plaintiff James F. AVhite with reference to the paper 
which he said was brought to him bv Mr. Sawin and which 
he said was signed by him. 

10. The court erred in admitting in evidence the testi¬ 
mony which is the subject matter of paragraph 8 of the 
motion to strike filed in the cause, and in overruling said 
motion to strike insofar as said testimony is concerned. 

11. The court erred in permitting the plaintiff to answer 
the following question: 

“Q. Did you employ Mr. AVhiteford to represent you?” 

12. The court erred in admitting in evidence the testi¬ 
mony which is the subject matter of paragraphs 9, 10, 11 
and 12 of the motion to strike filed in the cause, and in over¬ 
ruling said motion to strike insofar as said testimonv is 
concerned. 
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lo. The court erred in admitting in evidence^ plaintiffs’ 
exhil)it Xo. 9, which is the subject matter of the| 13th para- 
grajdi of the motion to strike filed in the cause, and in over¬ 
ruling said paragraph of said motion. 

14. The court erred in admitting in evidence the testi¬ 
mony which is the subject matter of paragrapli 14 of the 
motion to strike filed in the cause, including ph|intiffs' ex¬ 
hibit X^o. 10, and in overruling said paragra|:)h of said 
motion to strike. 

15. The court erred in admitting in evideneef the testi¬ 
mony which is the subject matter of ])araij:ra})h 15 of 

49 the motion to strike filed in the cause, and in over¬ 


ruling said motion to strike insofar as 
monv is concerned. 

If). The court erred in admitting in evidencci 
mony wliich is the subject matter of paragra])! 
motion to strike filed in the cause, and in over^ 


said testi- 

the testi- 
If) of the 
uling said 


motion to strike insofar as said testimony is concerned 

17. The court erred in admitting in evidenc'd 
mony which is the subject matter of paragraph 
motion to strike filed in the cause, and in oven 


motion to strike insofar as said testimonv is concerned. 


the testi¬ 
ly of tlie 
uling said 


tlie testi- 
19 of the 
uling said 
denied, 
tlie testi- 


18. The court erred in admitting in evidence 
mony which is the subject matter of paragraph 
motion to strike filed in the cause, and in oven- 
motion to strike insofar as said testimonv is coni 

19. The court erred in admitting in evidence 
mony which is the subject matter of paragraplil 20 of the 
motion to strike filed in the cause, and in overriding said 
motion to strike insofar as said testimony is concerned. 

20. The court erred in admitting in evidence plaintiffs’ 
exhibits Xos. 11, 12, 13, 14, 15, 18, 19, 20, 21 and 2|2, and the 
defendant's motions to strike said exhibits as contained in 
])aragraphs 21, 22, 23, 24, 25, 26 and 27 of the jnotion to 
strike filed in the cause. 

21. The court erred in admitting in evidence 
monv wliich is the subject matter of paragraph 


the testi- 
28 of the 

motion to strike filed in the cause, and in overniding said 

erned. 
the testi- 


motion to strike insofar as said testimony is cone 

22. The court erred in admitting in evidence 
mony which is the subject matter of paragraph |29 of the 
motion to strike fded in the cause, and in overrijiling said 
motion to strike insofar as said testimony is concerned. 
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50 23. The court erred in striking out the answer to 

the question put to the witness Whiteford: 

‘‘Q. So that when you left there on April, 1930, no one 
understood just what equipment was to go in the event that 
deal was closed?” 

24. The court erred in admitting in evidence the testi¬ 
mony which is the subject matter of paragraph 30 of the 
motion to strike filed in the cause, and in overruling said 

motion to strike insofar as said testimonv is concerned. 

* 

25. The court erred in refusing to permit the witness 
D. T. Smith to answer the following question: 

“Q. Did you ever tell Mr. Whiteford that you had sent 
Mr. Pldmonston to Mr. White in connection with the pro¬ 
posed purchase of his property?” 

26. The court erred in overruling the objection of the 
defendant to the following question propounded to the 
plaintiff James F. White: 

“Q. Mr. White, I will ask you if at the time Mr. Lax was 
at vour station he told vou that the information which he 
was obtaining from you had to be sent to New York before 
anv deal was consummated?” 

27. The court erred in overruling the objection to the 
following question propounded to the witness James F. 
White: ^ 

“Q. Mr. White, I ask you if when Mr. Sawin was at your 
place of business, the time that he was there, the first time 
when he came in with Mr. Godden, if he told you that the 
information that he was obtaining was for the purpose of 
submitting it to New York, which had to be done before the 
Shell Petroleum Company in New York would consider 
negotiations for the property?” 

28. The court erred in overruling the objection to the fol¬ 
lowing question propounded to the plaintiff James F. 
White: 

“Q. I will ask you while you were at the Raleigh Hotel, 
on the 21st of April, 1930, at the time the contract was 
signed, or thereafter, Mr. Smith got up and left the room, 
and then came back afterwards?” 
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51 29. The court erred in overruling the Objection to 

the following question asked the witness Whiteford: 

“Q. I will ask you, ^Ir. Whiteford, if on the 21st of April, 
1930, at the time the contract in this case or the memoran¬ 
dum in this case was signed (Plaintiff’s Exhibit 3) Mr. 
Smith left the room at any time, between the time that this 
was attempted to be written and the time that it was finally 
signed by all of the parties in the form in which }t is now?” 

30. The court erred in overruling the objection to the 
following question propounded to the witness Wliiteford: 

“Q. Mr. Whiteford, I will ask you if on the trip from the 
hotel to the station, to wit, on the 21st day of April, 1930, 
after the j)urported paper, which I have showh you, was 


signed, if Mr. Smith said this to you: ‘We won 


send down and have the property appraised, that I would 


get a man down, that we would have to send an 
down and have the property appraised, before 
would sign any papers on it, because that is the r 
pro])erty had to be ap])raised before it is leasee 
chase ojition be signed.’ ” 


Id have to 


ai)praiser 
Xew York 
lie that all 
or a pur- 


31. The court erred in refusing to admit in e\iidence pa- 
])ers marked “Defendant's Exhibit 4’', and “Defendant's 
Exhibit 5” offered in connection with the testimbny of the 
witness Arnold T. Lax. 


32. The court erred in holding that the memo 


andum of 


April 21, 1930, plaintiffs’ exhibit X’o. 3, is a valijl and sub¬ 
sisting contract of lease and sale. 

33. The court erred in holding that the said meinoranduin 
of April 21, 1930 was ratified by the defendant company. 

34. The court erred in holding that the ])laintiffs were 
entitled to specific performance of the said memorandum of 

April 21, 1930 as a contract for the leasing’ and sale 
52 of the real estate involved in these proceedings and 
of the gasoline business conducted by th(' plaintiff 
Janies F. White thereon. 

35. The court erred in its findings of fact and conclusions 
of law u])on which the decree appealed from is based. 

3(). The court erred in entering the decree appealed from. 

H. PRESCOTT GATLEY, 

Attorney for Defendant. 
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Received copv June 1, 1932. 

W. GWYXX GARDIXER, 

Atloruey for Plaintiffs. 

L. S. 


Memoranda. 

June 1, 1932.—Statement of Evidence (in duplicate) and 
X'otice of submission filed. 

June 20, 1932.—Statement of Evidence signed nunc pro 
tunc. 

Designation of Record. 

Filed June 1, 1932. 

***•<»*• 


The Clerk will please prepare transcript of record on ap 
peal and include therein the following: 

1. Amended bill of complaint. 

2. Answer to amended bill of complaint. 

3. Objections of defendant to signing of decree. 

4. Motion to strike testimonv. 

5. Objections to findings of fact and conclusions of law 

tiled April 14, 193i 

53 6. Findings of fact and conclusions of law. 

7. Order overruling motion to strike testimony. 

8. Final decree. 

9. Appeal. 

10. Memorandum: Supersedeas bond filed. 

11. Memorandum: Time to file statement of evidence ex¬ 
tended to June 10, 1932. 

12. Statement of Evidence. 

13. Assignments of error. 

14. Xotice of submission of statement of evidence. 

15. This designation. 

H. PRESCOTT GATLEY, 

Attorney for Defendant. 


Received copv June 1, 1932. 

W. GWYXX GARDIXER, 

Attorney for Plaintiffs. 


L. S. 
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54 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supren:je Court of 
the District of Columbia, herebv certify thel foregoing 
pages, numbered from 1 to 53, both inclusive, t^ be a true 
and correct transcript of the record, according toi directions 
of counsel herein filed, copy of which is made ])^irt of this 
transcript, in cause Xo. 51889, in Equity, whereii^ James F. 
White and Grace Edith White are Plaintiffs and ^f^hell East¬ 
ern Petroleum Products, Inc., a corporation, is ipefendant, 
as the same remains upon the files and of record in said 
Court. 

In testimony whereof I hereunto subscribe my name and 

* * 

affix the seal of said Court, at the City of Washington, in 
said District, this 1st day of August, 1932. 

[Seal Supreme Court of the District of Coluikbia.] 

FRANK E. CUNNINGhIm, 

Clerk. 

55 In the Supreme Court of the District of Columbia. 

Equity. No. 51889. 

James F. White 
vs. 

Shell Eastern Petroleum Products, Inc. 

I 

Statement of Evidence. 1 

The plaintiffs, in order to maintain the issues on their 
part joined, called as a witness James F. White, one of the 
plaintiffs, who testified as follows: 

My name is James F. White; I am the owner of the gaso¬ 
line service station 400 B Street, northeast, this City. I 
have no other business at present. 

Thereupon the following testimony was tentatively re¬ 
ceived in evidence over the objection of the defendant as to 
its materiality, and subject to the agreement on thje part of 
counsel for the plaintiffs that it was not admissaple unless 
connected up: j 
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Prior to A])ril *21, 1930, I also ran a motor livery business 
at tliis ])lace, consisting of hearses and cars for the benefit 
of local undertakers, rental to them. I have been in that 
business a good many years. It was a continuation of the 
horse liverv business. When the liverv business went out 
I adopted the cars, motor hearses and motor cars. I had 
been in the horse livery business twenty years prior to that. 

Motor liverv is a liverv conducted with motors. I had 

* » 

hearses and limousines, which thev could engage at anv time 
thev saw fit. I had Cunningham hearses and Cunningham 
limousines, made especially for the purpose. The hearses 
cost me J^GJOO.OO apiece, and limousines about $5,900.00 
apiece. I had eight limousines and two hearses. I also had 
a Packard. 

56 This testimony is subject to a motion to strike con¬ 

tained in paragraph 1 of the written motion to strike 
filed in the cause. 

In H)30 I was very much run down. I had been in the 
business a good manv years for mvself, and Mrs. White 
wanted me to get out of the business and retire. In the 
early part of November, 1929, I saw a person or persons, 
representatives of the Shell Oil Company. The man who 
came to see me was Mr. Wilton. He gave me his card. Just 
})rior to that time 1 received a letter from the Shell Eastern 
Petroleum Products Com])any, the Baltimore Office, under 
date of October 29, 1929. 

Thereu})on, over the objection of the defendant that these 
were immaterial and irrelevant to the issues involved, and 
that no ])roper foundation had been laid for their receipt in 
evidence, the same were received in evidence and marked, 
respectively. Plaintiff’s Exhibits Xos. 1 and 2, and to their 
admission in evidence exception was duly noted. The ex¬ 
hibits are as follows: 
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(Plaintiff's Exhibit No. 1.) ! 

I 

Shell Eastern Petroleum Products, Incorplorated. 


E. Craig Wilton.'’ 

(Plaintiff's Exhibit No. 2.) 

“Shell Eastern Petroleum Products, Inc., 12C|5 Court 
Square Building, Baltimore, Md. 


October 29t 


h, 1929. 


ober 29th 


Mr. J. F. White, 

4th & Massachusetts Ave. N. E., 

Washington, D. C. 

Dear Sir: 

I am in receipt of your kind favor dated Oct 
in which you state you are interested in disposing of the 
property located at 4th & Massachusetts Ave., N. E. on a 
basis of a straight sale. 

57 I am very much interested in the loca|tion, and 
would like very much to know if you woulc( consider 
a lease on the property of a rental predicated oi|i the gal- 
lonage which you have enjoyed in the past. If so, we would 
be verv <>lad to go into the matter further with vdu. How- 
ever, I will have one of our salesmen, Mr. Wiltoti, call on 
you, and you can give him the details of the property and 
your estimated gallonage. 

Thanking you for this inquiry, and trusting I may have 
the pleasure of seeing you in the near future, I am 
Yours very trulv, 

C. H. A. WILDMAN. 

C. H. A. WILDMAN. 

CHAWiMF.” 


jly noted, 
witness 


To their admission in evidence, exception was du 
Subject to similar objections and exception thd, 
testifies: ^ 

“Mr. Wilton made me a visit the early part of November, 
1929, stated that he had been sent by Mr. Wildman ^rom the 
Baltimore office. He had come in answer to the letter he 
received, that he wanted to look over our place, ^o I told 
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him, ‘Very wolh ^Ir. AVilton, I will show you through,’ so 1 
showed him through the first floor. I showed Mr. 'Wilton 
through the i)lant, took him upstairs, pointed out to him 
that the building was a reinforced concrete building, con¬ 
crete roof and slag on to]:>, and that it was a very fine type 
of building, built especially for the ])urpose. He wanted to 
know how much business I was doing, meaning gallonage. 
The oil companies usually rate the worth of a plant by the 
number of gallons sold daily. I told him we sold over one 
thousand gallons ])er day. 'We had a mixed station, selling 
a numb(‘r of different kinds of gasoline and oil, giving vari¬ 
ous kinds of service. That is the reason we called it a 
service station, as well as a gasoline filling station. I also 
told him T was conducting a motor liverv business under 
the same roof. He said, ‘Yes, I see a large number of verv 
fine cars here,i and he said, ‘The location is very good.’ 

I ])ointed out to him that the building was on the 
58 coriKu* where the route 50 and route 1 converged and 
made a turn going to the United States Capitol. 
Kout(‘ Xo. 1 starts at Portland. Maine, and goes bv mv 
place and from there to Miami, Florida; route 50 starts at 
Annapolis and iverges with Xo. 1 at Bladensburg and goes 
by my i)lace, makes a turn at the corner at a point of the 
Texas Station, what thev call South ‘Washington, and there 

makes a turn and goes all the wav across the countrv to San 

* • * 

Diego, (’alifornia. Both are tourist routes that are very 
heavily traveled, and it gives us a greatly increased gallon- 
age for that reason. ‘Well,’ he savs, ‘Mr. Wildman knows 
your ])lace verV well. You remember Mr. Wildman prob¬ 
ably as being formerly with the Standard Oil Company 
before he wenf with the Shell Company.’ T said, ‘Yes, T 
heard of that.' And so he looked the place over and thanked 
me and finally asked how much we wanted for the plant and 
I ])riced it at $100,000.00 cash net to me. He said, ‘Well, 
now, we will list this. At this ])articular time we have a 
large deal on hand, something I cannot tell you of, but,’ he 
says, ‘there is a very strong probability that we will want 
to talk serious business to vou a little later on’.” 


The following testimonv was tentativelv received in evi- 
dence subject to the objection as to its competency on the 
ground of the lack of agenev. 
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“The next contact with anybody connected with the Shell 
oraanization was the early part of January on a Saturday 
afternoon, when a gentleman came into the stc^re. I was 
busy, but when I got a chance to go in I went in and asked 
him what I could do for him. He said ‘Mv mime is Ed- 

ft r 

monston.' He said ‘I have been sent here to j|^ee you by 
Mr. D. T. Smith, rei)resentative for the Shell Eastern 
Petroleum Company. He is now at the Kaleigh Hotel and 
he is very much interested in your plant, and told me to 
come over here and make an engagement to see him.’ 
After he asked me what my ])rice was and I told him $100,- 
000.00 cash net to me, he said, ‘Well, ^Ir, White, it 
59 is a very tine plant and we are very much interested 
in it, and we want to get an option on it. Will you 
give me a five day option?’ 1 said, ‘No, ^Ir. Edmonston, 
1 would not give you an option, it is against my principa/s 
to give an ojition to anybody.’ Several days afterwards he 
called me by teleidione and said that he had nuide an en¬ 
gagement to see Mr. Smith, that Mr. Smith was verv busv 
endeavoring to look over the field as ra])idly as he ])os- 
sibly could, and that caused the slight delay, bui that Mr. 
Smith wanted to see me that same day at night at the 
Kaleigh Hotel, so Mr. Edmonston came after m|e and we 
went down to see Mr. Smith. !Mr. Smith was at the Raleigh 
Hotel and in a suite of rooms that were there as the Shell 
Head(piarters here in this field’.” 

This testimony is the subject of paragraph 2 qf the mo¬ 
tion to strike filed in this cause. 

“I had papers with me in reference to the (p antity of 
gas sold the previous year, 1929, also gross business re¬ 
ceipts, and Mr. Smith asked what T wanted for he plant, 
and I told him $100,000.00, all cash net to me. He said, 
‘Well, let me see, how much business you have been doing.’ 
So I handed the papers over to him and he scrutinized 
them very carefully. He said, ‘This is the cpiantity of 
gasoline you have given me here,’ he says, ‘It idiows the 
monthly gallonage and the total for the year. The aver¬ 
age seems very high.’ I says, ‘Those are the true figures 
just as I have taken them from the books.’ It amounted to 
about 1,125 gallons a day or about 425,000 gallons for the 
year 1929. I also told him that the gross receipts from 

4—5770a 
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the gasoline and service business, which was conducted on 
the first floor, was $111,000.00. ‘Well,’ he says, ‘^Ir. 
White, that is very nice and I am very muchly pleased with 
it, but,’ he says, ‘I cannot pay you all cash. I like your 
place, but T cannot ])ay you all cash.’ lie said, ‘We have 
a certain amount of monev to go over a vast territorv and 
to buv a large number of stations, we want to buv 
60 just so many stations.’ He said, ‘We have got to 
pay that money out, so we can only give a small 
cash payment down and agree to pay at a later time when 
the money market is available and we can borrow at a low 
figure, so the terms and years probably would be on con¬ 
dition as a lease and a small payment down.’ I said, ‘Mr. 
Smith, that does not suit me at all. I hadn’t any idea of 
coming down here under any such offer as that. My figure 
is $100,000.00 cash net to me. Take it or leave it.’ He 
said ‘T am sorry, Mr. White, but that is the best I can 
give you.’ T said ‘Very well,’ and I went on home.” 

“There was at least four communicating rooms. There 
were a number of gentlemen there, but I didn’t know them. 
There were a number of maps tacked on the walls. It was 
information for their purposes, showing the various gaso¬ 
line stations, existing stations all over the City, including 
the details and improvements, and there was three or four 
different ma])s done u]) in colors, little tabs on them in 
colors, which meant something to them, nothing to me. 
They were good sized mai'js, three or four feet square. 
There were maps of the District of Columbia, which in¬ 
cluded the whole Citv of Washington.” 

“The next contact was with a gentleman by the name of 
Whiteford, Guy S. Whiteford. He called at my residence 
on Sunday afternoon, ^Mrs. White and I were there. She 
answered the doorbell, and he stated he wanted to see me. 
^[y house was at 300 5th Street, northeast. I had never 
seen ^Ir. Whiteford, and never had any business with him, 
or with McKeever & Goss; didn’t know anvthing about 
them or have anv dealings with them before.” 

Thereupon the following testimony was tentatively re¬ 
ceived in evidence, subject to the objection of the defend¬ 
ant that it was hearsay and that no agency had been estab¬ 
lished, and subject to motion to strike. 

“Mr. Whiteford said his name was Guy Whiteford and 
he had been sent by Mr. D. T. Smith, of the Shell 
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said, ‘Mr. 
V, because 




61 Eastern Petroleum Company, to see if ht could not 
buv mv station; that Mr. Smith liked it verv much 
and that he would like to get me to the point of selling. I 
said, ‘Well, ^Ir. Whiteford, I have had an interview previ¬ 
ously with Mr. Edmonston and also Mr. D. T. Smith, who 
you speak of.’ He said, ‘I know that, but I havejcoine here, 
sent especially by ]\Ir. D. T. Smith, because he feels that 
^Ir. Edmonston made no headwav with vou and neither has 
he up to the present time, and he hopes to indpce you to 
sell under a ditferent plan than all cash.’ I 
Whiteford, that is almost useless for you to tr 
that is my determination, to sell only for $100,000.00 cash 
net to me.’ So he talked along a little further, said he 
thought it would be advantageous for me to make a deal 
with them, that they were a good organization, and I said, 
‘Well, Mr. Whiteford, I cannot say anything ditf(n*ent from 
wliat I just stated to you.’ So he said, ‘Good-by 
the house.” Mrs. White was in the room whcl 
came in, but she left the room and she did not 
much of the conversation. 

The next contact with ^Ir. Whiteford was a matter of 
four or five days later. He called me l)y tele])hone and 
wanted to know if 1 had not changed my mind, couldn’t he 
induce me to see their wav of buving. I said, 
Whiteford, I am still of the same opinion, I do i 
change my mind, I do not have to sell, 1 liave got a good 
business, there is no reason in the woi'ld why I ^]hould sell 
for a smaller terms, such as they offer.’ lie v[as rather 

e me see 
a gentle- 
ales man- 


b’ and left 
n he first 
hear very 


‘Xo, ^Ir. 
ot care to 


]x*rsistent and kept constantly after me to ha^ 
their wav of having, and one evening he brought 
man by the name of Godden, whom he said was ^ 


e and oil 
hey both 
afternoon 
that thev 


ager for McKeever & Goss Company, and he br(i)ught him 
along as he had a vast knowledge about gasolii 
stations, and he wanted him to talk to me. dj 
stated that thev had been over to Baltimore that 
to the Shell Eastern Petroleum offices, and 
62 had been twitted by several of the representatives of 
the Company as to why they had not secured the 
White Gasoline Station at 4tli and C Streets, ^lortheast, 
that that was one of the best plants in the City ‘Why 
can't you succeed in getting it, you know we wai]|t it.’ So 
that was the reason for their calling upon me tljat night. 
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That is what thev said to me. Thev tried to have me see 

• * 

their j)lan in selliiii>-, under a small payment down and a 
lease for a number of years, on a rental basis, and I still 
told them that I was not interested, that the tirst ])lan I had 
spoken to them about, $1()(U)00.()() net to me, was still my 
price and I would not chang-e from that set figure. They 
then left. Afterwards .Mr. Whiteford called me several 
times, still after me, thinking that maybe 1 would change 
my mind as time went on, but I told him, no, that I would 
not change, so the next call after that was on the morning 
of April 21, from Mr. Whiteford, a teleplione call to 

me, asking me to nu*et Mr. D. T. Smith, himself, and Mr. 
Godden at the Kaleigh Hotel at 12 o'clock that day. He 
said ‘Mr. Smith is coming over es])ecially to l)uy your 
station.’ 1 said ‘Very well, 1 will be tln^re at 12 o'clock.' 
So I was thei-(‘ at 12 o'clock and Mr. Whiteford and Mr. 
Godden were a little later, j)robal)ly five minutes. ^Ir. 
Whiteford and Mr. Godden came in and we talked and 
])resently Mr. 1). T. Smith came over and talked to us." 
Mr. Smith tried to get a room but the clerk told him it was 
impossible to give him a room at that time because the hotel 
was filled, but he let Mr. Smith have the sample room up¬ 
stairs, and we went to this room and sat down around the 
table. 


This testimony is the subject matter of paragraph !> of 
the motion to strike the testimony filed in the cause, which 
motion was overruled and excet)tion duly noted. 

“Mr. Smith oixmed the conversation by saying, ‘.Mr. 
White, I have come over especially to see if 1 cannot buy 
your station.' 1 said, ‘Yes, I understood so through Mr. 
Whiteford that you have.’ He said, ‘Now, Mr. White, you 
know you have .been asking $1()(),0()0.()() cash, net to you.’ 
He said, ‘Our budget is almost exhausted, I cannot buy 
under that ])lan exactly, but I have thought out a 
63 ])lan, one that we have used a number of times previ¬ 
ously and 1 think this may appeal to you.’ He said, 
‘I propose to furnish $50,000.00 as a first mortgage and to 
lease the station for eight years with an obligation to buy 
and to pay you a rental of $6,000.00 a year and this $50,- 
000.00 will give you a chance to clean up your obligations, 
of which you have told me.’ So I said ‘Well, now, :Mr. 
Smith, this plan might work out satisfactorily.’ The 
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$50,000.00 was to come to me, the title was still to remain 
in my name, that they were to lake over the station and 
operate it, they were to pay the taxes, the water rents, in¬ 
surance, and etc. The $50,000.00 trust was to run for the 
period of eight years, and they would give me a lease form 
which was to run for that jieriod, obligating them to buy at 
the expiration of the eight vears or before if thev saw fit, 
if money matters shaped around in such a way that he 
expected, in Xew York, to have plenty of money With which 
to take up all those obligations. I said, ‘!Mr. Smith, that 
might work out all right, you put that down in Writing and 
1 will sign it.’ So lie proceeded to do so. Mr. Smith did 
not seem to have a i)iece of ])aper, so he appealed to ^Ir. 
Whiteford and Mr. Whiteford lianded him this [laper. He 
wrote it. At the time he wrote it, he said, ‘Xow, this is a 
brief memorandum of a contract of sale; this will be elabo¬ 
rated on shortly, as soon as we can get to ^Ir. Pee lie’s office, 
but this will serve your purpose, Mr. White,’ as I had re- 
(piested of him a written memorandum. So he signed it 
and 1 signed it at the same time, right after him. Then 'Sir. 
Whiteford said, ‘Xow, Mr. Smith, wait just ore minute, 
where do 1 get mv commission!’ And Mr. Smith turned 
to me and he said, ‘Xow, Mr. White, you are getting your 
full price, although it is not just the form you probably first 
wanted it, however, it will net you the same amount of 
money, or perhaps more, so,’ he says, ‘I think under that 
consideration the commission should be jiaid by 
64 you.’ So Mr. Whiteford sat down and wrote this 
memorandum. I agreed that under that condition 
to ])ay the commission, and T signed it, two minutes after 
both of us had signed and Mr. (lodden and Mr. Whiteford, 
Mr. Smith and mvself were there at the time. The figures 
4 30/30 on the paper Mr. Whiteford said he wrote, but why 
he did not know. Witness identified his signature to the 
paper and says he saw ^Ir. Smith sign it. It is in ihe hand¬ 
writing of Mr. Smith, except the commission part which is 
in the handwriting of Mr. Whiteford.” 

Thereu])on the paper was tentatively receive^ in evi¬ 
dence, subject to the objection of the defendantj that no 
foundation had been laid for its introduction, thi^t no au¬ 
thority on the part of Smith to sign a contract of purchase 
that would be binding on the Company had beeli shown, 
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and with the statement on the part of the Court that if 
those thin.i>-s were not subsequently shown a motion to 
strike would be sustained. The paper was received in evi¬ 
dence, marked Plaintiff's Exhibit Xo. 3, and a photostat 
copy of the same is here inserted, the second pa,e:e of the 
photostat beint;' the back of h^xhibit 3. 


(Here follows photostat, side folios 65 and 66.) 


67 'I'liis testimony is the subject of ])ara,i'*raph 4 of a 

motion to strike' tiled in the cause, which motion was 
overruled and i*xce])tion duly noted. 

“The ]uq)er, so far as appears on the back, is in the same 
form now as it was then. I read what was on the back 
after tlu' contract was siumed. We were there about a half 
an hour. Wc all left the room at the same time. Hr. 

Smith seined to be in verv much of a hurrv, and he went 

• • 

off with .Mr. Whiti'ford and .Mr. (lodden. I came home 

bv mvs(‘lf. I (lid not take the contract awav with me. .Mr. 
• • • 

Whitc'ford had the copy, he stated to me that he would take* 
it to tin* oflic(' and have some co])ies made and some letters 
sent out imnu'diately, which he ])roceeded to do. At the 
time of the si^nin.ii’ of this contract .Mr. Smith said that he 
was i>-oinu- to carrv it throim'h immediatelv, and that Mr. 
Whiteford should see Mr. Peelle and jxo further into the 
mattei- with him. That was said in my ])resenc('. At 5 
o'clock that dav .Mi*. Whiteford called at mv house and 
deliv('red this contract and also several cojiies of letters 
that he had written referrini»* to it. At that time he handed 
me the letter dated April 21, 1930, addressed to me, and a 
letter of tin* same date addressed to .Mr. Peelle. 


The letters are marked Plaintiff's Exhibits 4 and 5 and 
were offered, tentativelv received in evidence subject to the 


objection of the defendant that no foundation had been laid 
for their introduction in evidence, and that the defendant 

was not bound bv the statement made bv Mr. Whiteford, 

• • 

and that such evidence was not conqietent, and subject to 
the statement on the imrt of the Court that they would 
have to be connected up by proper proof. 

The said exhibits are as follows: 



%0/^cK> 

L. 8r '^^t-a/u AvC -Cvwtrf 

C-sii^ Q>^,4»^,4, ^W\^o-€i^^^Q^y)oo ^2wvA^ }fki^oJiA*» 


Aj»tAAtJ^M^< 


i ^^^CxaA/ w> &t^<V>V«>>-^h^.^ “i^uC* "V-^ U-cJLmJIx ^4o fi x i * •! 6/V# V»«»*X.* 

VVXJU ^A^ikj^ ^1^- ■* ^^1-^*- - 4,to«»«* /| 






^<7'.»-' 





'^r 


65 


¥ 


• z • 


15* 8« !• Comtr of 14th* A^bs^oird 3to*» K* W* • Si^ors boixic seourot* 
43* X4^* * ^*97* Ott^Arrard 3t« - o4«^* oa South lino - 42*93' 


OB roar ilat* • IBco 10 • 12* 
8t« •laeludoo oldooolk A tro 


’kln« on 14>u* St* • 13* porldns on Hormrf 


l6* V* ¥• Corner of North Comtol St* ^Florido ato*, n* t* - lOtOOO •qft« 
Con bo looood for l300*96^^nM to«o«n^* srioo |3*00 por eqft* • Option to 
poroboeo 10 Omr oI^Ijm 4 Ai^eliTer with si^shdre* - 63*33' on 


Tfuzton Cirolei • 30 *^' on 
112*178 OB North lino • No 
poAlAK on -floxldo Awo* Inolu^ 


ipitol St* • 71* on Florida Awe* • 
o' porlclng OB North Capitol St* -nl7' 
tzoa. box otp* - Boole 3 * Paso 1^* 


17* 8* W* Comer, of Book.Cree^Churoh Rood A New Haapehire awo* N* V* • 

OB I* B* ATO* • 92*69' Ob Rook Creek Churoh Rood -> 32* on South lino* 
r* OB roar lino • Direqtljf aorooe froa Beoplo'e Store - A proainont 


aito - Jhat of intoraootl 
3182 aqft* - 2anin^ joat 


of Rook Creek Church Road A Now Haitpohire ato* 
leased from Reaidential to let* CoaaBoroial - 
Sicnors olaoot ooB^otod*'- Pose 1| - Book^J • 40' parkins on N* H* atb*- 
V* H« Aww* io 120* Street* 


/ 

X8* S* 1* Comer of Ooorsio Awe* A Si^ooton Street N* W* • 4600 eqft* • 

Book 3 * I^se 12 • 92' on Oeorsia Ary ->30* on IMnceton St* <• South of 
Xhoetor - Sisnera beins aeoured*.' ' / 

✓ 19* 8* S* Comer of 13th* A UpehuriS^*, N* w* • Alroadr zoned* • Ooo* ifalliBO 
Cim bo leeeod witt option to purohOTo • Aleo own sot Malliae* soe ooatmoS* 

' 20* ZntoroootiOB, of Upahur St^^V^ock Creek Churoh Road N* w« Taa ahapod 
Leeo* • TBFlor»XOman hOTe joiiirbBllt etatlon on thie alto* - Aoroea froa 
' ler'o fibao > * 


21* Antoreootion of 7th* 
par aqft* • Aoroea froa 


- l6ty^ St* A CoUaTlllo Pike - Aaklns I7*30 
'ett'a^totion • Our alsn on proportj* 


22* V* X* Comer |Of 12th* A 
100* BB 12th* Street - A o onaur 


% 


* X* Bledoneburs Read A Cl 
• 000 * 


t4* 
ai0i 
perait* 


Ate* >A Rhode X< 
OB property - New 


»eta N* X* - 130* on Newton St* • 
Lty^lte - Near Catholio Unieeraity* 

Streeta N* X* - 7300 aqft* - irioe 


Ave*, X* X* • Zn Maryland -> 130*000 • Large 
id juat open^to BjattawiUa - Can dellwor with 


23* 8* X* Comar of Bladenabuxs Read A Z^han Streeta N* K* 

26* tlaride Ate* A H St** • |43»000 - Jbat of interaeotion of 

13th* # H 8te** N* X* 

27* X* Xe Oamar of 6th* A B^StMta i* X* • R* F* Dunne • Leased - Can 
cat additional frontage on B stMet «and aaka a aaater atation* He ie 
to talk to mob ejorttee/ SKalao aena aBOther atetion et 7th* A 
O straata 8* 1* • 


of ISth* A A Stroeia ^ X* • X* C* Sharfey • Oparetins 
leaae • Properts^eaned by tte WaehingtoB ReiAeay- 
aiidil 


28* 8* W* 

atetiOB* • 

A Xlaatrio Oo* * Stetioa about eicht imarea froa your 14th* A Md* Awe* 
StatioB • Be alao oane another statioB m Conduit Road* under a laeaa* 


66 


JAMES F. WHITE ET AL. 


00 


(Plaintiff's Exhibit No. 4.) 


‘‘Aprill 21, 1930. 

Mr. Stanton C. Peelle, 

1422 F Street X. W., 

Washington, D. C.: 

68 Dear Mr. Peelle : 

I enclose yon a co]iy of contract covering the purchase 
of the gasoline station located at the northeasj corner of 
4th & C Street, X. E. (Sq. 813, lot 805) owned Mr. J. F. 
White. This contract is signed by Mr. 1). T. Snifth, Special 
Representative of the Company, and he has as^ked me to 
say to you that he will call you tomorrow mornii|g and give 
vou full instructions as to the closing of this d^al. Origi- 
nal contract was written hurriedly and briefly in lead pencil 
by Mr. Smith and Mr. White has that. Copy is as follows: 

‘April j>l, 1930. 

^lortgage wo secure $50,000. 

Lease 8 years $6,000 per year, we pay all tat^es, insur¬ 
ance etc. Oblir-ation to purchase within 8 years for $100,- 
000 by ])aying $50,000 cash, assume mortgage $50,000. Rent 
payable 1 year in advance. This does not include gasoline, 
etc. on hand. ^Ir. White signs will not go into gasoline 
business in this district. 

D. T. feMITH. 

J. F. WHITE. 

Commission payable at time of closing lease to McKeever 
and Goss. 

J. F. 

This is the exact copy of the contract, which as stated 
before, was written hurriedly, and will need some explana¬ 
tion from .Mr. Smith liefore you can pre])are the ])apers. 
He has just left for Baltimore and told me he ^^wld give 
you these instructions tomorrow morning by telejdione and 
would send Mr. Sawin down also tomorrow to assist in 
closing up this deal. I might say in explanation of the 
mortgage that ■Mr. Smith has agreed to see that Mr. White 
is loaned $50,000 at 6% interest, payable s/a, said loan not 
to be due until the agreement to purchase has l|een exer- 
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cised. This deal is treated as a straight sale and the com¬ 
mission to he paid by Mr. White at the time of closing out 
of the first year's rental, which will he $5,100.00 to McKee- 
ver and (Joss, which is understood bv Mr. White, as vou 
will note by his signature to the original contract. 

Yours verv trulv, 

(JUV S. WIIITKFORD. 

(JSW/FOR. 
e/c to Mr. White." 


69 (Plaintiff’s PIxhibit Xo. 5.) 

“McKeever and Goss, Realtors, Washington, D. C. 

April 21, 1950. 

.Mr. J. F. White, 

400 C Street X. K., 

Washington, D. C. 

Dear Mi;. White: 

I hand you herewith the original contract signed today 
by Mr. D. T. Smith, S])ecial Re])resentative of the Shell 
Eastern Petroleum Products, Inc., and yourself covering 
the ])urchase and sale of your gasoline station located at 
the north(*ast eoriKU* of fourth (' Streets, X. E., Scpiare 
815, Lot 805. and also the notation signed bv vou covering 
the commission ari’angement which we have with you for 
the sale of this ])roperty. 

I am also handing you co]iy of the letter which I have 
forwarded to Mr. Peelle, attorney for the Shell Eastern 
Petroleum Products, Inc. 

I have .just taken Mr. Smith over to the station, as he 
found it necessarv to be in Baltimore before 5 o'clock. lie 
is to call Mr. Peelle tomorrow morning and give him full 
instructions covering the closing of this transaction, and 
^Ir. Sawin is also to come here this week to look after this 
matter. 

Thanking vou verv much for vour courtesv in the matter, 
I am. 

Yours verv trulv, 

GUY S. WHTTEFORD. 
GUY S. MMIITEFORD. 


GSW/EGR. 

Enc. 

c/c to Mr. D. T. Smith.” 
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This testimony is the subject matter of paragraph 5 of 
the motion to strike filed in this cause, which piotion was 
overruled and exception duly noted. 

Thereupon, subject to the same objection and tlie same 
statement on the i)art of the Court, the following testimony 
was tentatively received in evidence. 

70 iMr. Whiteford told me that when he \|’as putting 
Mr. Smith on the train the latter told l|im he was 
greatly ])leased that he had finally consumniat(|‘d the deal 
for the J. F. White filling station, because he liad wanted 
it for a long time, and he had got it now. Several days 
later I received a telephone call from Mr. Whit(.d’ord, stat¬ 
ing that he had received a telegram or telephone message 
from Smith, stating that he was sending Mr. Lax of his 
organization to Washington to check u]) the Ji F. White 
station, make an inventory and to make a copy cjf the deed. 

This testimony is the subject matter of parajiraph 6 of 
the motion to strike filed in the cause, which iJiotion was 
overruled and exception duly noted. 

On Friday Mr. Lax appeared and said he had ])een sent 
by Mr. Smith to check over the equipment of t le station, 
get the size of the lot, and to go and make a c^py of the 
deed, so I gave him all tlie information that Ije desired, 
showed him over the building, and even went to the ])oint of 
taking him in inv car to the Recorder of I)e(l‘ds’ office, 
hel])ed him hunt up the records, showing the dehd, and in 
my presence ho made an exact co})y of the deodj The de- 
sci-iption given in the letter of Aj)!*!! '2\ is corre^d. When 
Mr. Lax came he had a regular })rinted form, with the im- 
])rint of the Shell Eastern Petroleum Company at the top, 
and it was printed in such a way that he could fill in di¬ 
mensions of lot and an inventorv of what was to go with 
the place. He picked out the various things which he 
thought were a part of the equipment. I said, ‘‘How about 
the cash register?” I had an expensive cash register that 
cost me $750.00. I said, ‘Are you going to include that?’ 
He said, ‘No, we won’t include that.’ He said, ‘We never 
include cash registers.’ I did not assent or object to any¬ 
thing he was including. I left him at the Recorder! of Deeds 
office. I 
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The next contact was about five or six days later, 

71 and it was with a Mr. Sawin. He was with the buy¬ 
ing organization, working under Smith. He came 

and introduced himself by statinij: his name, said that he 
had the papers in detail which he wanted me to look over; 
they wore in triplicate form, and he said, ‘You look over 
them and see if evervthine: is o. k.’ So I went into the 
other room, left him there with Mr. Godden. Mrs. White 
and myself looked over the forms in detail and we found 
everythin" satisfactory with the exception of two para¬ 
graphs, I took those up with Mr. Sawin, one stated that in 
case of fire, cvclone, or anv destruction that mi"ht occur to 
the buildiii", that the lease nionev should terminate until 
such time as I had put the building in proper condition so 

that thev could continue to carrv on business. I waived 

« • 

these objections after he had explained that it was only a 

matter of lease form and that thev were alwavs on all 

» * 

their leases. He said, “It don't mean anything, we have 
never had a loss of that sort, it does not mean a thing, it is 
nothing for von to worrv about there.” One of the other 
paragraphs was they should have the right to tear down 
my building, it was a comparatively new building, and erect 
in its place one of their own uniform design which they 
are using all over the country. T did not like that, but he 
said, “Well, th^'re is not much likelihood of that,” but. he 
said, “That is part of the form,” so it was put in. I did 
sign it, T signed it in triplicate form, three times, as pre¬ 
sented bv him. 

This testimony was objected to on the ground that the 
testimony related to the contents of a written contract, and 
no foundation had been laid for its recei])t in evidence, that 
the ('ourt overruled such objection, to which exception was 
duly noted. Atlthe time attorney for plaintiff stated: I am 
not talking about what is in the paper. It is simply telling 

vou what he did, and the Court said: It covers matters dis- 

• 

cussed prior to the signing of it. You have no desire to 
get the contents of it. 

Mrs. White signed it, it was not necessary, she was not 
asked to sign. After the ])aper was signed, he said, “Now, 
Mrs. AVhite, we want you to proceed as rapidly as possible 
and make it possible for us to take possession of the 

72 premises, within the thirty days from April 21, 1930, 
we will be ready to come into the premises.” Mrs. 
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AVhite said to him, “Whv, aren’t vou in an awful hurrv?” 
He s, “Xo, not an unusual hurry. When we have done 
anything we like to get into the premises as rapidly as pos¬ 
sible. This is the summer season and we want to u'ct the 
business started. We do not want any inteijruptions.” 
Tliat afternoon we suggested to Mr. Sawin tiiat as the 
matter was in Mr. Peelle’s hands, and he was assisting in 
l)reparing tliese papers, we tliought we could greatly facili¬ 
tate the closing In* telling them that they niigh^ go to the 
District Title (k)nii)any, where we had had the tit^e searched 
a short time ])revi()usly, and this would help imjtters very 
materially. He said, “You telephone to ^Ir. Pec'lle to that 
elTect." None of the pai)ers signed by me in duplicate were 
left with me, and nothing was said ])v Mr. Sawin as to 
whether or not he would deliver one to me thereafter. 

'riiis pajier was an enlargement of the memorandum of 
contract. It set forth the contract which we have just of¬ 
fered here as evidence and elaborated on it wilh various 
])aragraphs, some of which I have just described. 

Bv the Court: 

“Q. Did Mr. Sawin sign this paper you spoke of in tripli¬ 
cate? A. Xo, he was assisting in the i)reparation of the 
papers with Mr. Peelle. There was no reason why he 
should have signed it. 

(,>. And he didn’t sign it? A. Xo, your Honor.’’ 

There were no other signatures but mine. I h^ive never 
seen any of the papers since. 

Thereupon, subject to the objection of the defendant as to 
its relevancy and competency, and subject to motion to 
strike, the following testimony was tentatively received in 
evidence: 


Well, as it was necessary to dispose of the livery 
73 business within the thirty day period, I tried every 
source of sale possible for the hearses and the cars. 
I advertised in the local papers. 1 advertised in a trade 
journal, called “The Casket,” which goes to all tiie under¬ 
takers all over the country; I described the cars thoroughly 
and I got several answers in a very short time from the 
casket source of advertising, several of them in thefe State of 
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Pennsylvania from undertakers statins: tliev wanted to buv 
hearses, were very much interested in what I told them. 
But before these ])eople answered I had several inquiries 
from local peo])le, both of them, in fact, had been very good 
customers of mine in the past. 1 did sell the hearses at 
that time. I sold some of the cars, but some of the cars I 
was not able to sell. Immediately after this I sent a notice 
to my clients, whom I had been sui)plying* for a number of 
years, that I was going out of business. I gave notice that 
I had sold the gasoline business, that meant I had to dis¬ 
pose of everything, because the livery business was con¬ 
ducted in the same premises and it would be necessary for 
me to vacate the building. The customers on the first floor 
that were })atronizing the service and station gasoline cus¬ 
tomers, of course, received notice from me as rapidly as 
they came in, that I had disposed of the business, and that it 
was going to be a matter of about thirtv davs before I could 


vacate and that the Shell organization was the buver. I 
sold the cars of which 1 spoke. 1 also sold accessories stock 
as rapidly as I ])ossibly could and was selling the gasoline 
on hand. Of course, it was necessary to replenish the sup¬ 
ply of gasoline from dny to day. 1 could not sell the cars 
and equipment and accessories at full price, 1 sold them at 
anything 1 could get for them. There was a loss because 
1 had to dispose of it as rapidly as ])ossible. Customers 
drifted away from the place, naturally: a great many of 
them were friends who had been dealing with me a good 
nianv vears. The sales did fall off ra])idlv, thev came down 
a lot, they came down as low as seven hundred gal- 
74 Ions a day, and the average ])revious to that had been 


1,1:15 gallons ])er day. Thereafter when they did not 
close with me I wanted to know of Mr. Whiteford why the 
delay, and he said “I am doing everything in my power to 
bring about a settlement; I am verv anxious, of course, that 
they settle with you, I will do everything I can to bring 
about a settlement.’- 


This testimony is the subject matter of paragraph 8 of 
the motion to Strike filed in this case, which motion was 
overruled and exception duly noted. 

I communicated with Mr. hiteford about once a week. 
During this delay in settlement ^Irs. White and myself 
received a visit one night from a Mr. Foley. He was con- 
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iiectod with the buying- staff, working under iMr. D. T. 
Smith. He said he was his chief assistant. He introduced 


s. He was 
to know if 
ht it would 


himself and said Air. Smith had sent him to see u 
accompanied by Air. AVhiteford, and he wanted 
we would not change our contract with them so tli 
be oi)tion to buy instead of obligation, and I jaughed at 
him and told him “Why, this is ridiculous, wjiat in the 
world do you expect me to do?’’ I said, “I am| not inter¬ 
ested in that, and you go back and tell Air. Sniitl:^ so.” We 
had a little further conversation, and he said, “Air. AVhite, 
1 don’t blame vou at all for vour attitude in the matter; 
they have a good right to live up to that contract just as 
thev wrote it. Air. Smith has alwavs been head man of our 
organization, buying in the field, and he has all Itlie neces¬ 
sary authority to buy and close, and you are doii^- the right 
thing bv saving vou wont make anv change. Thev think 
the world and all of Air. Smith and they will do o 
that he savs, anvthing that he savs goes with the i 
thev thought so much of him that at Christmas 
him $5,()0().()0 bonus for what he had done for 
])any.“ He was there probably an hour and a haljt', because 


very thing 
^ompany; 
Hiev gave 
the CoiU' 


it continued into a sort of social visit. AVhen 1 
says, “I will go back and tell Air. Smith just how}' 
about this matter, and I am sure everything w 
right.” 


e left, he 
you feel 
ill be all 


/o 


Witness identified the paper Foley broilght with 
him, and the same was marked Plaintiff’s Iilxhibit 

No. 6. 

Over th(* objection of the defendant that no fdundation 
had been laid for its receipt in evidence, and subject to 
motion to strike, the same w^as tentatively receivcjd in evi¬ 
dence and is as follows: 


(Plaintiff's Exhibit Xo. 6.) 


It is herebv mutuallv agreed betw’een the Shell 
Petroleum Company and J. F. AVhite, that the co 
April *21 st, 1930, wdiich provides for the Shell 
Petroleum Company to lease and purchase the 
Station located at 400 C Street, Northeast, owmed by J. F. 
AAliite, and which contract further provides that the Shell 
Eastern Petroleum Co. shall secure for J. F. AA^hite a mort- 


Eastern 
itract of 
Eastern 
Casoline 
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gage of $ 00 , 000 . to run for the same term as the lease, without 
costs — said J. F. White, and which contract also provides 
that the Shell Eastern Petroleum Company will lease the 
above mentioned station for a period of Eight (8) years at 
the annual rental of Six Thousand Dollars ($6,000.) per 
year. Lessee to pay all Taxes, Insurance, etc., so that the 
$6,000. per year will be net to the owner. The first year’s 
rental to be ])ayable in advance on the signing of the lease, 
with the understanding that this agreement does not include 
the gasoline, etc. now on hand and with the further under¬ 
standing that J. F. White will not enter into the gasoline 
business in this district. Tt is also included in the contract 
of April 21st that the Shell Eastern Petroleum (’ompany 
would be obligated to ])urchase the property within the said 
])eriod of the lease for $100,000, payable $50,000 cash and to 
assume the mortgage of $50,000. It is further agreed that 
the said referred to contract of April 21st shall be amended 
so that instead of obligating the Shell Eastern Petroleum 
(’onipany to purchase within Eight years, that they shall 
have the oi)tion to ])urchase at anytime within the said term 
of the lease. It is further understood and agreed that this 
change from the obligation to purchase on the part of the 
Shell Eastern IVtroleum C’o. to the option to purchase, con¬ 
stitutes the only change that this agreement contemplates, 
and this change with the understanding that the deal will be 
closed as soon as the title re])orts can be secured, which 
title will be promptly ordered by the Shell Eastern Petro¬ 
leum Company. 

Date:-,-- 


Purchaser. 


Seller. 

76 Connuissiou Agreement Between J. F. White a)ifl 

McKeever and Goss^ Inc. 

J. F. White agrees to pay to McKeever and Goss, Inc., 
Thirty-one Hundred Dollars ($3,100) commission for 
negotiating the lease and option to purchase the gasoline 
station located at 400 C Street, Northeast, by the Shell 
Eastern Petroleum Co. Said commission covers contract 
of April 21st and the amended contract of this date. Com- 
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mission to be paid at the signing of the lease and option to 
purchase by both parties of the contract. 

The said $3,100 to cover all money due McKeever and 
Goss, Inc. now or at any further time by reason of these 
negotiations. 



I Agent. 


By the Court: | 

“Q. Is this the only gasoline station that you own in the 
District of Columbia? A. Yes, it was, your I^oiior, the 
only one. j 

Q. You did not have any other gasoline business in the 
District? A. Xo other, your Honor. I never have had. 
This is the onlv one.’’ 

Between the date of the signing of the contract and the 
date this pa])er was brought by Mr. Foley, I saw Mr. Peelle 
a number of time-, the first time by appointment received 
from hir. D. T. Smith, to hir. Whiteford, asking us to be in 
Mr. Peelle’s office. This was in the early jiart of June. 
Smith had promised to furnish us with a letter, he had 
stated he wanted a sixty day extension of time in which to 
settle, and he agreed to furnish me with a letter, as I had 
recjuired that it be put in writing, and not verbally, 
77 so he had agreed to be at ^Ir. Peelle’s officej and Mr. 

Whiteford and myself went to Mr. Peelle’s <3ffice and 
met him, and Mr. Whiteford introduced me to Mr. Peelle, 
and he said “Xow, I am sorry, but that engagement that 
^Ir. Smith made has been cancelled, he will not bei here, he 
has other ])ressing business and could not keep this ap¬ 
pointment.” 

The next time was in continuation of the samo matter, 

1 ^ 

^Mr. D. T. Smith had made another appointment[ stating 
that he would he there surely that time to have Mr. Peelle 
draw up the letter and to give us the letter that we desired; 
that he was coming in person—but this was also cancelled, 
Mr. Whiteford and myself both went to the office. A tele¬ 
gram from Mr. Smith stated he had gone to Charlottesville. 
Mr. Peelle said, ‘‘Xow, gentlemen, I am very sojrry you 
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know. Tliis is entirely out of my hands. ^Ir. Smith is the 
one we look to for all changes, anything pertaining to the 
business, and T am working under Mr. Smith and I must get 
instructions from him. I am very sorry this happened.” 

The next time I saw Mr. Peelle was when vou and I were 
recentlv invited to !Mr. Peelle's office. 


Witness identified paper dated January 23. 1930, which 
was offered in evidence, marked Plaintiff’s Exhibit Xo. 7, 
and is as follows: 


(Plaintiff's Exhibit Xo. 7.) 

“J. F. While Motor Livery, 4th and Mass. Ave. Xortheast, 

Washington, D. C. 


Januarv 23rd, 1930. 

I, (irace Edith White, do hereby give my husband, James 
Funicy White,,power to sign any agreement, contract, etc., 
pertaining to our i)roperty held jointly by us, namely .300 
bth Street X. E., 424 V Street X. E.; also garage and tilling 
station known as 400 C Street X. E., all in the citv of Wash- 
ington, T). C. 

(Signed) GRACE EDITH WHITE. 


78 


Washington, I). C., Jan. 31, 



l^ersonally ap])eared before me, a Xotary Public of Wash., 
D. C., Grace Edith White, who swore to the above giving- 
power to J. F. White to sign as above. 

[sEAL.1 GEORGE. J. GEIGER, 

Xatari/ Public. 

My commission expires Dec. 12,1934.” 


At the time tliis paper was signed ^Irs. AVhite's blood 
pressure had been very low, she had been under the care of a 
doctor for some time, her health was poor, and that was the 
j)rimary reason for her giving this iiower of attorney to me. 
The ])roperty originally belonged to me and I just simply 
made her a joint owner myself, not for any consideration 
at all. 

Mr. Whiteford and I went to X^ew York to the general 
offices of the Shell Eastern Petroleum Company in July of 
1930, and we arrived at the offices at nine o’clock in the 
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inoiTiing. jMr. Carter, the President, was the niai^ we wanted 
to see, and he was in the office, but Mr. Whitei[ord sent a 
card in through a young lady in the outer roojn, and she 
stated that he was busy at that time and could |iot be seen 
just then. Several times Mr. Whiteford urgedlher to see 
if it was not ])ossible to hurry an appointment f^r us. She 
stated he was in a conference and it would not )be possible 
to see him for some time. Mr. AVhiteford then sent word in 
that we had both come to Xew York with the intention of 
seeing him, and we would stay there until we did see him, 
if it was a week. So hurriedly he sent word olut that he 


lleveii. At 
Directors’ 


would see us at 12 o'clock. It was then about e!) 

12 o'clock we returned, we were ushered into the 
Room, and Mr. Carter was there and also an offic(l‘ attorney. 
Mr. Whiteford introduced himself and also me, |ind stated 
to Mr. Carter that he had sold to D. T. Smith, biujing rei)re- 
sentative in our held, J. F. White's station, and we were not 
getting anv satisfaction from Mr. Smith and we 
wanted to know whv the delav. Mr. Carter said, 
“Why, I know nothing about this matter.” Mr. 
Whiteford said, “AVell, we have a contract here from Mr. 
Smith.’' Mr. Carter said “Let me see vour contilact.'’ So 
1 took it out of my j)ocketbook and handed it over to Mr. 
Carter. Witness referred to Plaintiff's Fxhibit Xo. 2. He 
looked it over and read it carefully, made no comment on it, 
and turned and looked to his lawver for some wlord from 
him as to what his action should ))e, ap])arently—it was 
very apparent to both of us. The lawyer then| took the 
memorandum and looked it over. P^inallv he threiv it down 


1 by that, 
at differ- 
is,”andl 


on tlu‘ tal)le. “Why,’' he said, “Von are not bonn^ 

Mr. ('arter.’' lie says, ‘‘That contract was signed 
(‘lit times, it cleai*ly shows two different lead pencil 
said to him, “ Did it ever occur to you that I had a j^encil and 
^Ir. Smith also had one? Why couldn’t we sign one I'iglit 
after the other, each with our own pencil?" lii* had no 
more comments. He said, ‘‘You are not bound In 
('arter, don't worry about this at all.” So. Mr. Vi 
ask(*d Mr. (’arter if ^Ir. D. T. Smith was a buying re])re- 
sentative for him in the District of C’olumliia, Mjaryland, 
Virginia and adjacent territory, and Mr. Carter saJd, “Yes, 
he was.” Then Whiteford said, “Don't you recogni/.e his 
contract?'’ ]\Ir. Carter said, “Well, I will tell yoi|, he is a 


this, Mr. 
hiteford 
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negotiator, he goes out in the field, he looks over the prop¬ 
erties, and niak(‘s a report to me, 1 o. k. them and sign for 
the Shell organization. I am the man that has to o. k. everv- 
thing. I sign eveiything, everything that happens pertain¬ 
ing to the Shell ('om])any, I have to o. k., I have to sign it 
finallv." Mr. Whiteford said to him, “You are a verv busv 
man, Mr. Cartm-, if you have to o. k. everything and sign 
every pa])ei‘, you surely must he a very busy man, you have 
got a big job." That didn't seem to please Mr. Carter 
verv mueli and we were not getting anvwhere with them, 
so 1 said, “Well, now, Mr. Carter, I am going back to Wash¬ 
ington and I am going to place this in the hands of my 
80 attorney tor suit at once," and we left then. lie said, 
“If tliat is a threat, Mr. White, go as far as you please. 
I am not worried. Mr. Whit (‘ford ask(»d him, “Hasn't he 
(Mr. Smith) l)e(‘n buying re})resentative through this field, 
the District of (’olumbia, Maryland and Virginia and ad¬ 
jacent territory," and Mr. ('arter said, “Yes, he is my buy¬ 
ing re])reseutative, ])uying stations.'’ Mr. Whiteford said, 
“Well, I have sold him a number of stations, I have been 
on sales also where Mr. Smith was the buyer, no comment 
was made bv anvbodv else, would vou recognize him in the 
field as a buying representative?’’ He said, “Of course', he 
was reallv a negotiator." That was the conversation as 

ft 

far as Mr. Whiteford goes. 

The first man 1 saw was Mr. Wilton. He was not em- 
})loyed by me in any ca])acity and didn't rejjresent me in any 
way at all. I did not em])loy Mr. Wilton and he did not 
represent me in any cai)acity. The next man 1 saw was Mr. 
Edmonston. He didn't represent me in any way at all and 
I didn’t list my })roperty with him, or with any one. 

Thereut)on the following (piestion was asked the witness: 

“Q. Did you employ Mr. Whiteford to represent you?'’ 

Counsel for the defendant objected to the (luestion with¬ 
out stating his objections. The Court stated: 

“I think the facts in the case will speak for themselves 
there and not his interpretation that he puts upon them," 


but the Court ])ermitted the ciuestion to be answered and 
the witness answered: 

“No, Mr. Gardiner, I did not, and didn’t ask him to 
represent me in any way.” 
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1 

To the ruling of the Court the defendant excepted, and 
the subject matter of this testimony is paragraph 9 of the 
motion to strike tiled in the cause, which motion was over¬ 
ruled and exception duly noted. 

There was an agreement to pay Mr. Whitefor^ a commis¬ 
sion under certain conditions. 

Thereupon the following testimony was tentatively re¬ 
ceived in evidence over the objection of Ithe defend- 
81 ant as to its competency and relevancy and subject 
to motion to strike: 

About the middle or slightly after the middle cj|f February 
Mr. Whiteford told me Mr. Smith stated to him that he 
didn't want to get into anv difficulties in regdrd to com- 
missions, as Mr. Kdmonstonhad been acting for Ijiim; and he 
says, ‘‘You are acting for me also, Mr. \Yhitefi)rd, and to 
avoid any complications or controversies over cdmmissions, 
in view of the fact that if we buy, we will probably buy on a 
hundred thousand dollar cash basis, you go and Iget a writ¬ 
ten consent from Mr. White in which he will state that he 
is not giving this station exclusively to anyboq}’; that he 
will ]jay you a commission in the event of this deal going 
through on this basis.” That is all ]\Ir. Whiteford said to 
me. I signed a letter prepared by Mr. Whiteford, I clearly 
stated to Mr. Whiteford that he was not acting as mv broker; 
and I was only giving him this commission in consideration 
of the hundred thousand dollar cash consideration to me. 

The paper was received in evidence, marked iPlaintiff\s 
Exhibit No. 8, and is as follows: 

(Plaintiff^ s Exhibit Xo. 8.) 

“McKeever and Goss, Realtors, Washingtonj I). C. 

February !3|1, 1930. 

Mr. Guy S. Whiteford, representing McKeever ^ind Goss, 

Inc., 

1415 K Street northwest, 

Washington, D. C. 

Dear Sir: 

I 

I understand when you saw Mr. D. T. Smitll, Special 
Representative of the Shell Eastern Petroleum Products, 
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Inc., in Baltimore today, lie told you he would see me to¬ 
morrow here in Washiim-ton if I <>-ave vou a letter statinu* that 


no one had the exclusive sale of mv <»-asoline station, and 
that if you were able to com])lete a deal for my station to 
these people, or anyone else, that I intended to pay you the 
commission for the sale of same. 

I am, therefore, i>ivini>- you this letter and will await you 

to call me tomorrow as to what time vou will be able to make 

* 

an a])pointment for me to come to the Raleii»h Hotel 
82 to s(‘e Mr. Smith. 

Yours verv trulv, 


J. F. WHITE.” 


The subject matter of this testimony is paragraphs 9, 10, 
11 and 12 of the motion to strike filed in this cause, which 
motion was overruled and exce])tion duly noted. There- 
ui)on the witness identified a letter dated June 3, 1930, from 
Guy S. Whiteford to Mr. W. E. Harrington, real estate de¬ 
partment, Shell Eastern Petroleum Gompany, whicli he 
said he received before he and Mr. Whiteford went to Xew 
York. The letter was tentatively received in evidence over 
the objection of the defendant that no })roper foundation 
had b(‘en laid for its r(*cei])t in evidence: that tlu‘ agency of 
Whiteford for the defendant had not been established, and 
subject to motion to strike. The same is marked Plain¬ 
tiff’s Exhibit Xo. 9, and is as follows: 


(Plaintiff's Exhibit Xo. 9.) 


June 3rd, 1930. 

j\Ir. W. E. Harrington, 

Real Estate Department, 

Shell Eastern Petroleum Products, Inc., 

122 East 42nd Street, 

Xew York Citv. 

* 

Dear Mr. Harrinciton : 


Confirming conversation with you today on the tele¬ 
phone, I am sending you a copy of the contract which 
covered the ])urchase of the station of ^Ir. J. F. White at 
400 C Street, X. W. This was a pencil notation signed by 
Mr. 1). T. Smith and was as follows: 
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‘‘April ^Ist, 1930. 

Mortgage we secure $50,000. 

Lease 8 years $6,000 per year, we pay all taxes, insur¬ 
ance, etc. Obligation to purchase within 8 years for $100,- 
000 by paying $50,000 cash, assume mortgaj 
Rent payable 1 year in advance. This does 
gasoline, etc., on hand. Mr. White signs will 
gasoline business in this district. 

(Signed) D. T. 

J. F. 


i i 


ge $50,000. 
not include 
not go into 

SMITH. 

WHITE. 


83 


Commission payable at time of closiijig lease to 
McKeever and Goss, Inc. 

(Signed) J. F. WHITE.’’ 


From this contract, which was turned over to [Mr. Peelle, 
l)apers were prepared by Mr. Peelle's oflice tc^ close this 
deal and they were sent to New York at least ^our weeks 
airo. AVhen I was in New York two weeks ai*’o 1 vesterdav, 
Mr. Smith told me the $50,000 that was to be loaned on the 
property was being arranged for, but it would be Thurs¬ 
day before final arrangements were completed. I have 
tried to get Mr. Smith almost daily in Philadel])hia by tele¬ 
phone and telegram, but have not heard from him. I saw 
him in New York in your office. The owner, jMr. J. F. 
White, is getting very impatient, as Mr. Sniitl^ promised 
him to close this deal promptly. 

Will you be good enough to wire or call me 
upon receipt of this letter and let me know ^\^ 
papers, properly executed by your Company, \|’ill be re¬ 
turned to Mr. Peelle here in WasliingtoirJ 
Verv trulv vours, 

GUY S. WHITFFORD. 

GSW/EGR. 

Registered mail.” 

This testimony is the subject matter of paragilaph 13 of 
the motion to strike filed in the case, which mbtion was 
overruled and exce])tion duly noted. 

Thereupon the witness identified a letter dated April 24, 
1930, as having been received by him from Mr. Whiteford, 


tomorrow 
hen these 


which letter was offered in connection with the 
with respect to a call from Mr. Lax and over the 


testimony 
same ob- 
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jectious on thoi part of the defendant, and the further ob¬ 
jections that the plaintiffs could not make evidence for 
themselves by writing letters, and subject to motion to 
strike, the same was received in evidence, the Court stat¬ 
ing as follows: 

“I will admit it subject to the same objection. If you do 
not show that Mr. Whiteford was an agent for Mr. Wliite 
then, of course, all the letters to Mr. White go out, and all 
the testimony in regard to what Mr. Whiteford told Mr. 
White or ^Irs. White goes out.” 


Plaintiff's counsel stated or conceded that to be the law. 
Thereupon the letter was received in evidence, 
84 marked Plaintiff's Exhibit No. 10, and is as follows: 


(PlAINTIFP''s P]xHIBIT No. 10.) 


Mr. J. F. White, 

oOO Fifth Street X. E., 
Washington, D. C. 

Dear Mk. White: 


( 4 


April 24th, 1930. 


Mr. Smith has just called me from Philadelphia and 
stated that he is sending Mr. Lax, one of their re])rosenta- 
tives, to Washington in the morning and he will be over 
at the station to check up several things with you. 

Mr. Peelle's office has also called me and stated that thev 
have received instructions from Mr. Smith to proceed with 
the closing of this transaction. 

Will you please keep in touch with Mr. Peelle and fur¬ 
nish him with any information that he wants to assist him 
in the closing of this sale? 

Verv truv vours, 

r ^ GUY S. WHITEFORD. 

GSW EGR.” 


This testimony is the subject of paragraph 14 of the 
motion to strike filed in the cause, which motion was over¬ 
ruled and exception duly noted. 

The witness further testified that he is now ready and 
has at all times been ready to perform in accordance with 
the memorandum agreement of xVpril 21, 1930. 
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Thereupon, on cross examination, the witness testified as 
follows: 

“I own lot 805, square 813, which was known as 400 C 
Street X. E., the station we have been describins:. I own lot 
21 in square 813, also known as 424 C Street N. E., fronting 
south on Stanton Park and lot 800 Scpiare 813 known as 
I recall as 500 5th Street X. E. Lot- 800 & 80i3 do not ad¬ 
join, as one is at the corner of 5th Street and |he other at 
the corner of 4th Street, the corner of Fifth aiifl C Streets, 
northeast. These three lots on April 21, 193(^, were sub¬ 
ject to a mortgage of about $32,500.00. 

I first met ^Ir. Whiteford the latter part of January, 
1930. I saw ]\Ir. D. T. Smith at the Raleigh Hotel 
85 in the early part of January, 1930, and it was then 
I told him my price was $100,000.00 cash net. I 
never had any other figure for the property tl^an that. I 
never set any other figure to Mr. Smith, or to ajiy one else, 
in regard to that station. 1 next saw Mr. Smith on the 21st 
of April, 1930, and I told him that the price was still 
$100,000.00 cash net to me. Between the latter part of 
January and the 21st of April, 1930, there had not been any 
offer made to me or terms discussed with me by Mr. Smith. 
Mr. Whiteford had endeavored to get us togetlK^r on a dif¬ 
ferent basis, cash basis, and a lease over a teri|i of years, 
no definite terms at all. The idea of a $50,000.00 mortgage 
was first s])oken of on A]iril 21, 1930, and the lea^e for eight 
vears at $6,000.00 a vear was first discussed oil that dav. 
An option to purchase was first discussed sometime after 
they had failed to take over the property, thai: was sug¬ 
gested bv Mr. P^olev at the dictation of Mr. Smith. The 
time when a lease was to run was first discussed on April 
21, 1930. The assumption of a mortgage for .$50,000.00 was 
first discussed on that day. The (inestion of my C'ontinuing 
in business or going into the gasoline business wa s first dis¬ 
cussed on that day. I understood Mr. Peelle was to pre¬ 
pare all the pai)ers, assisted by ^Ir. Sawin. 

At the time the memorandum of April 21, 1930, Avas 
signed T had not discussed with Mrs. White the (|uestion of 
the $50,000.00 mortgage. There had been no discussion 
with anybody at all. That was brought up lil^e a bomb 
shell bv Mr. Smith. I hadn’t discussed it with ^Ir. White- 
ford or anybody else. The question of a lease of the prop¬ 
erty for eight years at $6,000.00 a year had not been dis- 
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cussed between me and Mrs. White. The (iiiestion of tlie 
assumption of a $50,000.00 morti;‘a.u’e had not been dis¬ 
cussed between me and Mrs. White. The (piestion of my 
engaging in the gasoline ])usiness in the future had not 
been discussed between me and Mrs. White. Tlie question 
of an obligation to purchase the property within the term 
of eight years had not been discussed between me 
86 and Mrs. White. 

The witness was shown PlaintitTV Exhibit No. 6, 
and stated that he did not know who ])rei)ared it, but that 
it was the j)ap(‘i’ that was brought to the house for him to 
sign. Mr. Sawin calbnl u])on me and asked me to sign a 
l)a])er in triplicate, which 1 did. Mr. Lax came to see me 
about the 25th of A])ril. Mr. Sawin was the next re])re- 
sentativc, and he came about four or five days, possibly a 
week lat<‘r. The ])a])er which Mr. Sawin brought and 1 
signed was an (.‘iilargement of the memorandum signed on 
the 21st of April, LtMO. 

Witness is shown a ])a])er hereinafter olTered in evidence 
as Defendant's Exhibit No. 2, and states that it is not the 
])a]')er, ])resented by .Mr. Sawin as the ones presented were 
signed by witness in triplicate and that the paper then ])re- 
sented to witness was not signed. 

In tlu‘ interview between mvself, Mr. Whiteford and .Mr. 
('arter in New York, .Mr. (kirter stated that .Mr. Smith was 
the negotiator; that he had to a])prove all contracts; that 

he was the final authoritv. He didn't sav that he had never 

* » 

authorized Mr. Smith to close this deal, or any other deal, 
in Washington. The office lawyer who was also ])r(‘sent 
might possibly have been .Mr. Leonard, but 1 am not sin*e. 

Witness states that .Mrs. White had prepared the pa])er 
introduced in evidence as plaintiff's Exhibit No. 7 and that 
the notarv Mr. Gieger was located at 6th D Sts. X. E., in 
the drug business. 

When .Mr. Lax came over he was to inventory the appur¬ 
tenances connected with the building, the stationary equip¬ 
ment, jacks and compressor and tools of that sort; also to 
get the size of the lot, with a drawing and descri])tion, and 
to mak(‘ a co]\v of the deed. He said that was his entire 
duty. I asked him whether or not the cash register was to 
be inventoried, and he said no. 

I was at Mr. Peelle's office on several occasions. ^Ir, 
AVhiteford had been endeavoring in every possible way to 
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get Mr. Smith to give a letter in which he said thj|t he would 
dertnitely close for the station, meaning a settlement, within 
a sixty day period, and he had asked Mr. Whiteford to get 
an extension for him when Mr. Whiteford wi|is in New 
York; and Mr. Whiteford came to me and |asked me 


whether I would give an extension. He told me 
whv, as had been set forth bv Mr. D. T. Smith, 
seated reluctantIv to <rive a sixtv dav 


jthe reason 
bnd T con- 
extension, 


87 ]u*ovided Mr. I). T. Smith provided me with a signed 


letter stating that he would ahsolutelv se 


tlie next sixty day ])eriod. This was after it had gone over 


tie within 


() tlie 21st 
lie's office 
e down to 
office and 


th(‘ thirty day ])eriod time from the 21st of April 
of May. .Mr. Whiteford and I called at Mr. P'ed 
by a])]iointment. .Mr. Smith was sup]>osed to ('on 
Washington and dictate the letter at i\lr. P(‘elle's 
sigii it in .Mr. Peelle's office. He failed to kee]) tlip a])])oint- 
ment. .Mr. Peelle didn't tell me that he had ]n*(‘])ared all 
th(‘ j)ap(‘rs ill the matter, and didn't tell me that the ])a])ers 
had not been a])j)roved by the home office. Witness states 
that the memorandum of April 21, 1930, was signed in the 
pr(‘sonce of .Mr. Smith. .Mr. Smith signed lirst andl I signed 
right after, and that the memorandum at the bolt tom was 
signed in Mr. Smith's presence. Mr. Whiteford took ])os- 
session of it at tlie time in the Raleigh Hotel, ami at about 
live o'clock the same day 'Slv. AVhiteford turned the pajier 
ov(‘r to witness. I 

AVh(‘r(‘ui)on, to further maintain the issues on th(‘ir jiart 
joined, the ])lainliffs called as a witness the plaintiff Grace 
E. White, who testified as follows: | 

I 

1 reside with my husband in our home in Jiortbeast 
Washington. 

Witness is shown Plaintiff’s Exhibit No. 7 and s 
wrote it on January 23, 1930, and acknowledged it before a 
Notary Public on the 31st of January. The reason it was 
not acknowledged the same day was because .Mps. White 

dav she 
toher or 
ompany. 

Both she and Mr. White had not been well and sluf wanted 


tates she 


had a heart spell that exhausted her and the first 
could get out she took the paper to a notary. Tn ()(i 
November, 1929, she wrote a letter to the Shell (1 


him to dispose of his place. Mr. White didn’t know 


doing so. Plaintiff’s Exhibit 2 is the answer received in 


she was 
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response to that letter. She didn’t show it to Mr. White 
and he didn’t know anything about when the gentleman 
called. She didn't see the gentleman at the time of his call. 
She didn't know Mr. Whiteford before he called at their 
home. 

Thereupon the following testimony was tentatively re¬ 
ceived in evidence over the objection of the defendant on 
the grounds that no proper foundation had been laid for it 
and no proof of agency on the part of Whiteford for the 
defendant, and subject to a motion to strike: 

When Mr. Whiteford called he said, “Mr. White, 1 am 
Mr. Whiteford, Mr. (ruy Whiteford. I have been sent to 

vou bv Mr. D. T. Smith of the Shell Eastern Petroleum 

» * 

Company. T want to see you about purchasing your station 
for Mr. Smith,” and then I left the room, and tliat is all I 
heard. 


88 This testimony is the subject matter of paragraph 
15 of the motion to strike filed in the cause, which 
motion was overruhnl and exception duly noted. 

Thereupon the following testimony was tentatively re¬ 
ceived in evidence over the objection of the defendant on 
the same grounds, and subject to motion to strike: 


I next saw Mr. Whiteford about two weeks later, maybe 
three weeks, lie called accompanied by Mr. Godden. !Mr. 
Godden said, “Mrs. White, our business is to see if we can 
change Mr. White's mind about him asking all cash for his 
station.” I said, “Well, don’t they i)ay all cash for sta¬ 
tions?’’ He said, “Xo, they do not.” T said, “What do 
they pay? How do they pay it?” He said, “As small 
amount cash as the owner permits.” I said, “Just to give 
me a rough guess about how much cash.’’ He said, “Well, 
the stations that T have sold, they have allowed anywhere 
from fifteen to twentv thousand dollars cash.” I said, 
“Mr. White would never agree to that, and 1 wouldn't want 
him to.’’ Then Mr. White came in and I told Mr. White 
what .Mr. Whiteford had said. Mr. White said, “That is 
ridiculous. I wouldn’t accept that.” They just visited and 
left. After that when they phoned she would call ^Ir. 
White to the phone but she did not hear what they said. 
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This testimony is the subject matter of paragraph 16 of 
the motion to strike in the case, which motion was over¬ 
ruled and exception duly noted. 

Thereupon the following testimony was tentatively re¬ 
ceived in evidence over the same objection of the defendant, 
and subject to motion to strike: 

Later ]\Ir. Whiteford called and he was at the house two 
or three times before April 21, but this ])articular time he 
told me, and repeated it when Mr. White came in, that ho 
and Mr. Godden had been in Baltimore that day;! that some 
men in the office of the Shell Company in Baltimore kidded 
them because they hadn't received the statioi|i; that is 
one of the best going stations thev said in itown, whv 
S9 canh you produce it? And he said it sort of put 
them on their mettle, and thev came over to see what 
thev could do. And I said, “We will onlv sell for cash, 
because Mr. White will never sell on terms.” 

I knew about the meeting at the Raleigh Hotel on .Vpril 
21. Mr. Whiteford ]>honed and I answered the |ihone, and 
Mr. White took the phone. Then he told me tlilit he had 
to meet Mr. Whiteford and Mr. Smith at the Ralcl|igh Hotel 
at 12 oVlock. I 

This testimony is the subject matter of paragrjiph 17 of 
the motion to strike, which motion was overrule^l and ex¬ 


ception duly noted. I 

That evening at 5 o’clock !Nrr. Whiteford cj|lled and 
handed to Mr. White the ])aper marked PlaintifCls Exhibit 


I laughed at the back of it. 


Witness 


also identified Plaintiff's Exhibits 4 lind 5 as 


having been handed to Mr. White by ^NFr. WhitefoWl. Mrs. 
Knoll and Miss Rochon were at the house at tliat time. 
Miss Rochon read the papers with me. j 

I saw Mr. Sawin when he called the week follo}ving Mr. 


Lax's visit. He was there with Mr. Godden. He! brought 
some paper in elaboration of this contract. !Mr. White 
and I read over the paper together. It was just simply 
taken from the contract and had the Fifty Thousar.d Dollar 
loan in it; had the whole business in it. Mr. Godden said 
to me, “This is ]\rr. Sawin. He has come here to settle 
this case.” T said, “All right, Mr. Swain.” He came to 
settle up the purchase of the station. I said, “Did Mr. 
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Peolle i)repare these papers, Mr. Sawin?” And he said, 
“Yes, Mrs. 'White, he did.-’ I didn't siirn them. ^Ir. AVliite 
signed them. I would have if I had had to. I have not at 
any time made objection to carrying out that memorandum 
agreement, and T am absolutely ready and willing now to 

carrv it out, and have alwavs been. I have never advised 

* 

any one that I would not carry it out. I asked Mr. 
90 Sawin if thev often made deals in that wav, in that 

manner—Fiftv Thousand Dollars cash or a certain 

* 

amount of cash as a mortgage. I think he said, “That is a 
common occurrence. 'We often do that, .Mrs. AVhite.” Then 
we chatted a while, while he smoked his cigar. Then he 
said, “'Well, now, we are going to take the ])lace over 
within thirtv davs. Can vou folks vacate within thirtv 

• * ft ft 

davs?'- I said, “You are in sort of a hurrv, aren't vou?'’ 

ft ft ft 

He said, “Xo: the summer season is coming on, and when 
thev buv a thing thev want to run it through the summer 
season when they can make the most moiu'y.” I said, “All 
right. All that is up to Mr. 'White.'’ Mr. AVhite said to 
Mr. AVhiteford, “Gentlemen, we had tin* title searched not 
very long ago with the District Title (’om])any.'’ Mr. 
'Whiteford said, “That is a good idea: that will hurry mat¬ 
ters; tell .Mr. Peelle that.'’ Mr. Whiteford turned to me 
and said, “Call Mr. Peelle and tell him that.’’ T called 
Mr. Peelle's office but he was not there. 1 left a tele])hone 
message with the telephone number, but no name. In a 
couple of hours the ])hone rang and I answered the phone, 
and the same girl said, “.Mr. Peelle will s])eak with you 
now,” and I heard a man's voice and he said it was Mr. 
Peelle. T said, “Mr. Peelle, this is Mrs. White speaking. 
Mr. Whiteford asked me to tell vou that the title was 

ft 

searched by the District Title (’onpiany to the ])roperty 
at 4th and C Streets, northeast, Mr. '\Vhite's filling station; 
that thev are in a hurrv to take that over, and as long as 

ft ft 

it had been searched in such a short while, he thought vou 

ft 

would like to know it.’' Mr. Peelle said, “Thank vou verv 

ft ft 

much, Mrs. White; I shall remember that.” 

I saw Mr. Foley when he came there in June, accom¬ 
panied by Mr. Whiteford. Mr. Whiteford said, “Mrs. 
White, this is Mr. Foley. Mr. D. T. Smith has sent Mr. 
Folev here to talk to vou and Mr. White.” Mr. Folev said, 
“Mr. Smith asked me to come here to see if vou and ^Ir. 

ft 

"White would not agree to change this contract to an option 
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to buy instead of an obligation to buy.” Jle handed 

91 some papers to ^Ir. White. !Mr. Whitd read the 
papers and I read them. ]\[r. White saikl, “Abso¬ 
lutely no,” and I think I said, “It is terrible. INo.” He 
said, “Well, I am goinij: to tell you. We have orders from 
the parent company to curtail in every way; to curtail 
every sale we could cancel and curtail in every way. But 
in 1932 we will have plenty of money. I said, “Well, didn’t 
your Mr. Smith know that at the time?” And he said, 
“Well, those have come in not very lon«' a«:o, those orders.” 
I said, “This was before that; isn’t Mr. Smith responsible 
for what he does?” He said, “Absolutelv he is. He is 
very hii>-h in the com])any. The Company think^ so much 
of ^Ir. Smith that thev «ave him Five thousand dollars for 
a Christmas present last Christmas. Anything* ^Ir. Smith 
does is all right.” Then he said, “Don’t worry about that, 
iMrs. White; that will be perfectly all right. T don’t blame 
you for not signing.” 

Thereupon, ui)on cross examination, the witness testi¬ 
fied as follows: 

I 

Mr. Oodden and Mr. Whiteford came to see Mr. White. 
I saw them. While thev were waiting for ^Ir. White to 
come home thev told me that thev might i)av P^ifteen Thou- 
sand cash, anvwhere from Fifteen to Twentv Thoiisand. I 
told them Mr. White would never agree to that, and neither 
would I. I told Mr. White as soon as he came in, right 
before them, and at that time 1 said T would not take any¬ 
thing less than cash. Mr. White said so. I left it entirelv 
to him. Th(‘v didn’t make an oiler, thev said that in other 
deals thev had done that. Thev were advised that mv 

fc * • 

l)rice was $100,000.00, and I would not take less, net cash. 
Bv the Court: 

« 1 

‘‘Q. Mrs. White, who operated the business? Your 
hu.sband or both of you? A. Well, Mr. White (|)perated 
the business and I ke])t the books and did the clerical 
work. 

92 Q. Who owned the property? A. The ]lroperty 
was in our joint names, but the business was in Mr. 

White’s name.” 
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And thereupon the plaintiffs, to further maintain the 
issues on tlieiripart joined, called as a witness Mathilde 
Rochon, who testified as follows: 

I live at 3303 13th Street, northwest; I know ^Ir. and 
Afrs. White, over eis^hteen vears. I visit their house Mon- 
day of each week. I was there on April 21, 1930, when 
^^r. Whiteford ihrou£:ht some letters. I didn’t look at the 
letters, hut I read the contract that Mr. Whiteford hrouirht 
u]) later. Mr. White showed it to me. I saw the two si<>:- 
natnres on it. I think the memorandum about the commis¬ 
sion was on it. 


Thereu])on, to maintain the issues on their part joined, 
the ])laintitTs called as a witness Guy S. Whiteford, who 
testified as follows: 


T have lived in Washinu*ton since November, 1911. I am 
a real (‘state salesman, connected with McKeever and Goss 
from about November, 1923, to June, 1931. T met ^Ir. C. H. 
A. Wildman, of Ihe Shell Oil Com])any, on or about October, 
1930. 1 called him on the telephone and he said, “Yes, T am 
interested in imrchasinii: i^asoline stations, but am not (piite 
readv vet. Will vou call me back ai^ain in probablv a week 
or ten days?” I did so and he said, “We are still not 
ready.” I said, “Who is your principal, are you buying- 
for vonrs(*lf ?” He said, “T can't tell vou at this time, but,'’ 
he said, “Where do you live?” I pive him my residence 
and office and ]Jione number. A few days later I called 
him and he said he would like to see me. I took him and 
Mr. Godden and Mr. Goss to luncheon. I asked Mr. Wild¬ 
man if he was now ready to ])urchase irasoline stations, and 
he said, “Yes, the Com])any I now represent is the Shell 
Eastern Petroleum Company.'’ He said, “There are cer¬ 
tain neirotiations that are now iroing on by the Shell 


93 (\)ni])any for the purchase of a chain of stations 
here, the Penn Oil Stations, owned by Mr. Himmel- 
farb; we mav not get that chain, there is some slight hitch 
in the negotiations. I would like you to have all your in¬ 
formation ready; I understand you are familiar with the 
gasoline stations and also the sites.” I ’told him I was and 
that also Mr. Godden had considerable experience in that 
line. He said,“I wish you would get all your information to- 
irether and alsd vour plats and have them readv,” as he 
expressed it, to'“shoot” in case I let you know. He said, 
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the Shell 
Batt was 


‘‘I will keep in touch with you, but now do not anythino^ 
excei)t get me the information. Wait until you near from 
me; these negotiations are still going on and some of the 
Shell men are here,’’ and he mentioned Mr. D. T. Smith, to 
whom he afterwards introduced me. I heard nothing more 
from ^Ir. Wildman until either the Monday after Christmas 
of 1929 or the Monday after New Year’s of 1930. He in¬ 
vited me down to the Raleigh Hotel to meet Mr. D. T. 

Smith. I think it was the Sunday after New Year’s Dav. 

* 

I took with me Mr. Godden and also a plat booki and also 
])robably forty or tifty plats of certain sites o| gasoline 
stations which I had collected. I met Mr. Wildn|an in the 
lobby of the Raleigh Plotel, and he told me that ^|r. Smith, 
the buyer of the Shell Oil Conpiany, was in the din|ing room. 
He introduced me to Mr. Smith as the buver of 
Oil Company, and I introduced Mr. Godden. Mr. 
also there, one of the aiipraisers of the Shell Com^iany, and 
several other gentlemen. They were all having breakfast 
together. We then went up to their rooms in tlie Hotel. 
They seemed to have set up tem])orary ofiices ther(‘. There 
were ])lats of the city on the wall, showing the sti’eets and 
the lay-out, and on those mai)s they had indicated certain 
gasoline stations that were in the city operating the other 
chains. They ])articularly had ])icked out the chaii|i stations 
of the Gulf, the Penn Stations were therje on the 
94 nia]), and the American Oil (’ompany and tl^e Stand¬ 
ard Oil Stations were all there. They alsoj had put 
on several stickers, apparently to identify sites tliey were 
interested in. Mr. Smith was there and Mr. Wildman, and 
I think Mr. Batt was there at the time. Mr. Foley was 
there later, as was also Mr. Sawin, a few days later. There 
seemed to be four or tive rooms, communicating robms, and 
they had typewriters and filing cabinets, and thingp of that 
kind. I showed ^Mr. Smith on the plat books certain sites I 
thought his company would be interested in. He siaid they 
wanted to get stations on the main arteries, what they 
called one stop stations, where a machine could .^top and 
have greasing and everything done. They wantW large 
stations on the major highways and were interj?sted in 
acquiring corners principally and going stations. I showed 
him my list and he asked me if I would be available in the 
morning, if I could come to the hotel with Mr. Godden and 
take him out over the town. He asked me to leave these 
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maps willi him and the ])lat book, which I did, because my 
book sliowed what is called the zoning of the city, residen¬ 
tial, tirst and second commercial bv colors. In that wav he 
could tell where they could establish a gasoline station. 
The next morning ^Ir. Godden and I were at the hotel with 
him for two or three hours. He asked us to call the follow¬ 
ing day, which we did, and took him out and showed him a 
number of sites over the city, ])robably twenty. He seemed 
to be fairlv familiar with the citv and asked me to drive 


him to a number of places. 1 took him to a site on Wiscon¬ 
sin Avenue and Jenifer Street, to Wisconsin Avenue and 
Q Street, to I^ennsylvania Avenue and 29th Street, Wis¬ 
consin Avenue over to (Connecticut Avenue to a site corner¬ 
ing (Connecticut Avenue and Nebraska Avenue, and he 
thought it was! a little too expensive. I then showed him a 
site a little further down (Connecticut Avenue that I after¬ 
wards sold him. He asked me to show him the down town 
major sites, something to compare with the major 
9') station at 17th and L. So I showed him one large 
corner at 18th and M Streets, just above the May¬ 
flower, and told him I thought we could get him that. He 
asked me about the traffic on (Connecticut Avenue and how 
it com])ared with Wisconsin Avenue, and 1 told him 1 
thought he ought to be on both highwavs. 1 should sav we 
were out a couple or three hours. 

He said ]\Ir. P^oley would be here and that he also wanted 
.Mr. Folev to go out with us, and 1 think Mr. Folev was here 

• V. • 

during the we(‘k and we went out again with Mr. Folev, 1 
should say Wednesday or Thursday of that week, re])eated 
substantiallv the same thing. Mr. Folev introduced himself 
as being assistant to Mr. Smith in ])urchasing stations, that 
he went out and looked at them and made a re])ort on them 
to Mr. Smith, that he was the first assistant to Mr. Smith, 
and went on to sav that thev had been associated to'^'ether 
and thev owned a certain chain of stations somewhere in 
New Fngland; that thev had sold the chain to the Shell and 

that since he had been verv closelv associated with Mr. 

• * 

Smith, while they had both been with the Shell (Company. 
From then on we were there almost every day, and several 
times at night, and Mr. Smith told me a few davs later thev 
wanted going stations, stations that were actually operating, 
and asked me what 1 could bring in and to get those in as 
quickly as possible, and I brought in Mr. Fred Hessick, 


James f. white et al. 


81 


f^'ht it was a 
lid iret Mr. 


^Ir. Smitli 
IVliitoford 


at 15th and Church Streets, and I told him that Mr. Hessick 
wanted $80,000.00 for it, and I had previously showed that 
station to Mr. Foley; Foley liad talked to Snpth about it 
and Smith was familiar with it. He said he thou 
little too much and asked me if I thought I co 
Hessick into the hotel. I brought ^Mr. Hessick iil and intro¬ 
duced him, and he said, ‘‘Mr. Hessick, I am interested in 
buying vour station.” ^Ir. Godden was there, 
said, “I am interested in buying vour station, 

and Godden, and they told me you want $80,000.00 for 
9G it.” He said, “Yes, I wanted $100,000.00, but I am 
willing to take $80,000.00. I am in anolh(?r business 
and want to get out of the gasoline business.” Smith said, 
“I cannot give you that much. I can pay you $75,000.00.” 
And they talked back and forth and finally Mr. Hj?ssick said, 
“Well, Mr. Smith, you are a sport, and I will toss a coin 
with you, whether you ])ay $75,000.00 or whether you ])ay 
$80,000.00.'' And Smith said, “Xo, Mr. Hessick, I can’t 
gamble with the Company's money. I will malje you one 
other pro])osition, I can buy your station for $‘j'6,150.00.” 
Mr. Hessick thought about it a bit and he said, “|Vell, then, 
Mr. Smith, if I say yes it is a deal, is it, the station is sold!” 
And Smith said, “Absolutely, ^Ir. Hessick, $76,150.00.” 
Mr. Plessick said, “All right, 1 will ace])t it.” Mr. Smith 
said, “Mr. Hessick, you go to Mr. Peelle’s office, !dr. Peelle, 
the attorney on F Street, and 1 will give Mr. Peelle the in- 
structions as to paying over the money and taking over the 
station.” They shook hands and Mr. Smith conj^ratulated 
Mr. Hessick on getting out of the gasoline busipess; said 
the chains were coming in strong and thought it a good time 
to get out, and went on to say that he had had a chain of 

sixty some stations and had a chance to sell them ttwo years 

• •• 

before at (piite a large profit, and afterwards did sell them 
to the Shell Company and did not realize what he might 
have. Mr. Smith called Mr. Peelle’s office and gave him the 
instructions on closing the deal, fixed the dav and asked me 
to have Mr. Hessick there at that time. Mr. Peelle prepared 
the papers and Mr. Hessick was there at the time that Mr. 
Smith asked me. At the time he bought the station Smith 
said, “Mr. Hessick, you get your deed and take it to Mr. 
Peelle's office,” and on the day I was at the officejwith Mr. 

b—0/ iO q 
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Peelle Ilossickw;is therewitli liis attorney. It was about 
ten da vs or two w(*eks after the deal was closed. When the 
deal was clos(‘d .Mr. Smith was not there but Mr. Sawin was 
there. There was some ari;-nment over certain ecinipment 
that was to li'o with the |)ro])erty, with the i)nrchase 

97 of tlu‘ station, and Mr. Sawin, or the j^'entleman that 
was tlu‘r(‘ re])resentinii' the Shell, said, “1 haven't 

any authority on that.” .Mr. Ilessick objected about cer¬ 
tain thini's, I think a cash i-euister or somethini^ in the way 
of e(|nii)nu‘nt that went with the station. lie said, 
haven't any antliority on that, 1 will have to go back and get 
in touch with .Mi*. Smith,'' and the deal was not signed at 
that time. I am not sure wlu‘ther it was signed later that 
dav or not, but 1 know he got hold of Mr. Smith. Mr. Beh- 
rend, .Mi*. llessi<*k's a1toi*ney, brought U]) certain cjnestions, 
referred them to Mr. ilessick, and asked him “Did von 
know this was going to go And Mr. Ilessick said, “Xo.” 

1 recall thati .Mr. Smith said later, “Whiteford, every¬ 
thing is s(‘ttled ii}) all right at the office, was it not?'’ 
Hessick got his deposit, there was some money ])ut np in 
escrow and 1 recall there was a check, I don't know how 
much money was put np in escrow at the National ^letro- 
})olitan Ibink, I think in Mr. Deelle's name, and said every¬ 
thing was settled up and signed up all right. I did not see 

the check. I onlv know Mr. Peelle had monev sent down 

* 

here from the Shell (’ompany from X"ew York, and I heard 
him talking to New York several times when I was in the 
office, and I do not know whether he ])ut his own check up 
or the Shell (’ompany check or not. 1 never saw it. The 
Shell Company took over the station and operated it and 
are operating it now. 1 saw nobody in connection with the 
matter as to the ])urchase of it, except Mr. Smith. I ac¬ 
quired a site at the corner of Pennsylvania Avenue and 
AVarren Street. I had showed that site to Mr, Smith when 
I first had him out, and afterwards showed it to Mr. Foley. 
Mr. Smith said that he liked it, and he gave him a price Mr. 
Walker had given me of $()(),000.00, and he asked me if I 
could bring .Mr. Walker over to the hotel. A few days 
later I brought Mr. Walker over to the hotel and Mr. Smith 
told him he thought the ])rice was a little high, and 

98 after some talk ])assed back and forth, !Mr. Smith 
said, “Well, -Mr. Walker, I will buy your property; 

I will buy your proi)erty if you can deliver it with signers 
for the gasoline station.” It was a home. It was first 
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commercial, and not being second commercial pro])ertv he 
had to secure the necessary signers. He assur(?d Smith he 
could, and Smith said, '‘All right, I will buy your property 
subject to being delivered with signers, and you go over to 
My. Peelle’s office and Mr. Peelle will draw the papers. I 
will give him instructions to draw up the paper.^ and it will, 
of course, be contingent upon your being able to deliver it 
with the ])ermit.’’ The price was agreed on, and he sent 
Mr. Walker to Mr. Peelle’s office and asked him to take his 
deed in there, as he always did, and Mr. Peelh' would ])re- 
])are the ])apers. Mr. Peelle prepared those Jiapers and 
.Mr. AValker took Mrs. AValker in and signed the ])apers, and 
he got the signers and they operated a Shell station there, 
and oi)erate it now. I saw no one in connecticn with the 
purchase of the property except !Mr. Smith. 

About that time Smitli said to me, “Whiteford, are you 
familiar with the gasoline station at 4th and Ma.ssachusetts 
Avenue, the White Station?’’ I said, "Yes, I am.” He 
said, "Well, 1 want that station, go and get it f(^r me.” I 
cannot fix the exact date, but it was in January!’, we were 
making many tri])s to the hotel. The other Shell people I 
had met at the hotel besides Mr. Smith were Mr. 

AVildman, Mr. Sawin, Mr. Batt, who was an ap])r 
another appraiser whose name I cannot recall, 
known Mr. AVhite before that time and hadn’t 
the White station to Mr. Smith. I knew there wa> a station 
owned by White at 4th and Massachusetts Avenjue, north¬ 
east, but I didn’t know Air. White and had never Ijeen at the 
station, and didn’t have it listed, and hadn’t sul|)mitted it, 
because I didn’t know it was for sale. 1 hadn’t 
it in any of my lists. He said "We want that s' 
out and get that station.” Mr. Godden was pres 

time. We had some other matters Air. Smith had 
99 asked us to do, to bring the plat books down and 
bring plats, but I did not get over to see Air. AVhite 
on Saturday. I went over on Sunday afternoon and Airs. 
AVhite came* to the door, and I asked her if Air. AAMiite was 
in. She said, "Yes.” I went in and presented my card 
to her and she then said to Air. AVhite, "This is Aljr. AVhite- 
ford, re])resenting AIcHeever and Goss. I had a real 
estate card with the name on it. 


Foley, Air. 
•aiser, and 
1 hadn’t 
submitted 


submitted 
ation; go 
but at the 
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TIioroiij)on the followine- testimony was tentatively re¬ 
ceived in evidence, subject to the same objection and sub¬ 
ject to motion to strike: 

And 1 said, ‘‘‘.Mr. Wliite, 1 have been sent over by Mr. 
Smith, of the Shell Oil Company. Mr. Smith is at the 
Kaleiiih II(>t(‘I i)urchasin‘»’ iiasoline stations, and he told me 
he was inti*resU‘d in having* vour station, and asked me to 
come over and set* von, to see what vou wanted for it.” I 
told him I wantt*d to know something of the gallonage of 
this station. Mr. Smitli had asked me to find out the gal- 
lonage of tin* station, also the amount of oil, all the details 
1 could gel. I asked Mr. \Vhite if I could have that data, 
and he said I could see his books, he would be very glad to 
show me a record of it. I looked at some data he had. He 
said Mrs. Whiti* kept the information. I noticed there the 
totals and the ])usiness the ])lace was doing. lie said I 
could copy it if I insisted on it, but he was not giving it out; 
he had not thought so much about whether he would sell it; 
that he was in l)ad health, that Mrs. White was also in bad 
health. I told him I thought it would be a splendid time to 
sell, that the Sliell Company was now here to buy and was 
buving- stations; that thev had sent me over to buv his sta- 
tion and I thought it would be a good time to make a deal. 
He said the pi*ict‘ was $1()0,0()0.()() net to him, all cash. I 
told him I tliought th(‘se terms were very stiff, that even oil 
com])anies, individuals, of course, are not doing that, and 
a rich oil comi)auy is not putting out that much cash. It is 
a lot of casli. He said that that was what he wanted, if he 
got out (d‘ tin* business he wanted to clean up certain 
100 obligations tliat he had, and if he got out of ])usiness 
he wanted cash to pay otT his debts, he didn't want to 
owe anybody. 1 told him I would go back and report to 
Mr. Smith, and 1 asked him if he would not agree to reduce 
his terms. He said Xo, that he wanted all cash, $100,000.00. 
Monday morning I saw Mr. (lodden, my associate sales 
managt‘r from the otlice, and I told him 1 had been over to 
see ^Ir. AVhite. Mr. (lodden and I went down to see Mr. 
Smith at the Rideigli Hotel on the following Monday morn¬ 
ing. 

This testimony is the subject matter of paragrai)h 18 of 
the motion to 'strike tiled in this case, which motion was 
overruled and exception duly noted. 
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Mr. Smith was not there until about noon. tVe saw him 
and lie said “Whiteford, did you see Mr. Whit??” Before 
I said anything’ to him at all, as soon as we shook hands, 
and I said, ‘‘Yes,” and he said “What did he say?” I said, 
“He wanted $100,000.00 all eash, for the station, net to 
him.” He said, “Well, that is a lot of cash.” I said, “Yes, 
so T told him, but he said he was doing a very good business 
and T looked at his books.” “Did you get a [‘opy of the 
amount of the gasoline luisinoss he was doingj?” T said, 
“Xo, I didn't got a co]\v of it; he had the books there and 
1 think I could get it, but he did not offer me a C(?py, in fact, 
he said he did not want to ])ut the information out.” 
“Well,” he said, “That is too much cash. I would like to 
have the station, it is on an artery and it is one of the 


routes that are listed on the Blue Book and we 
to have tlie station, but it is too niucli cash.” 
“Why don't you keep working on him?'’ 1 saif| 


would like 
He said, 
, “I will, I 


will go back and see if I cannot get him to reduetj his cash.” 


]\rr. Smith did not object to the pi’ice. He said he could not 
put out $100,000.00 cash. 

Thereupon the following testimony was tentatively re¬ 
ceived in evidence over the same objections and subject to 


motions to strike: 


I went back again on Monday night, taking ^^r. Godden 
with me and introduced him. Mr. Godden said, “Well, ^Ir. 

White,” Mrs. White being ])resent, “you ought to 
101 sell this station to the Shell. Shell is buying and 
thev have sent us over to see vou, and vrtu want to 
hit them right while thev want to buv it; if vdu wait—I 
think you ought to dispose of it now.” Well, ije said, he 
was making money out of it and it was paying liim a very 
nice income, that if he got all cash he might consider it. 
He reiterated again, as he did many times, that it had to be 
$100,000.00, all in cash, and had to be net. To ^ise a real 
estate term, we “worked” on him. But he did not seem to 

vield verv much. 1 finallv asked him, “Mr. YHiite, Mr. 

• « * ' 

Smith has asked me if 1 could get you down to t ;ie hotel,” 
and he said, “Yes, I will go down to the hotel, but,” he 
says, then, for the first time, he said “T have been down to 
the hotel and talked to Mr. Smith.” He said that Mr. Ed- 
monston also was sent over here by the Shell an|:l he said. 
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‘‘Mr. Smith docs not want to pay all cash, does not want to 
pay $100,000.00 in cash.-’ I said, “Well, I would like to 
have you i»o down to the liotel, Mr. AVhite, with Mr. Goddon 
and myself, and talk to Mr. Smith.” ‘‘Well,” he said, 
mavhe he would. So I said, “If 1 tix a time, will vou 2 : 0 ?" 
He said mavhe he would. lie wouldn't sav he would e’o and 
he wouldn't say he wouldn't. I said, ‘‘I will "et hold of Mr. 
Smith and see what time will suit him and 1 am .iroini>‘ to 
call you and see if you will come down. 1 am , 2 :oin,i;* to come 

after vou." He said it was not necessarv, that if he de- 

• • 

cided to e-o down he would come down himself aud 1 could 
meet him there; that he would come down in his own vehicle. 
I talked a.e'ain to Mr. Smith, I said, ‘‘Mr. Smith, we have 
been over to see Mr. M’hite a,e:ain and worked on him and 
he wants $10(),0()0.0() for his station, all cash." Smith said, 
“AVell, I would like to have the station, it is on an art(‘ry, 

but it is too much cash, ('an't vou White down here 

♦ » 

a.u’ain .”' I said, “ Ves, I think we can." 1 called Mr. White' 
and made an appointment for him to meet us at the hotel 
a few days later, brou.irht Mr. White down, and Mr. Godden 
was there. 

102 This testimony is the subject matter of paraji’raph 
19 of the motion to strike filed in the cause, which 
motion was overruled and exce])tion duly noted. 

Thereupon the following testimony was tentatively re¬ 
ceived in evidence over the same objections and subject to 
motions to strike: 

I had occasion thereafter to see ^Ir. White and request 
his signature to a paper, .referring to Plaintiff's Exhibit 
Xo. 8. 1 was at the Lord Baltimore Hotel on the morning 
of the 21st of February to see Mr. Smith, and he said, 
“Whiteford, what about White?” I said, ‘‘Well, I am still 
working on hiiti, ^Ir. Smith." Smith said ‘‘Did you get 
him down on his price or terms?” T said ‘‘Xo, he wants 
$100,000.00, all cash, net to him.” Mr. Smith said, ‘‘Well, 
I would like to have the station, but I can't go ahead until 
you get White to pay the commission.” I said, “Why, Mr. 
Smith?” He said ‘‘Well, I sent ^Mr. Edmonston also to 

see ^Ir. White and I sent vou to see ^Ir. White. Xow I mav 

% * 

have to pay two commissions”; and he said, ‘‘You ought 
to get White to pay the commission.” He said ‘‘If I buy 
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that station and ho gets $100,000.00 for it, you (*an get him 
to pay it. I am ready to do business with him.” I said, 
‘‘Do vou mean that vou will come to Washingtbn and buv 
that station if T get ^Ir. White to ]iay tlie coiiimission?” 
He said, “Yes, you make the appointment bui you have 
got to get a letter first that White will pay the commis¬ 
sion.” I said, “Well, I will go right back to Washington, 
if that is what is holding you up.” lie said, will buy 
the station.” He said he wanted it. T went o|ver to Mr. 
White's house with this letter, which I prepared in the office 
of ^IcKeever and Goss. Before T went to Mjr. White’s 
residence, and T went over to his house about supper time 
and found him in his house; T also knew Mrs. White would 
be there and she was interested about th(‘ station. T pre¬ 
sented this letter and he said, “Whiteford, what is 


10.3 


this 


He read it over. 1 said, “Well, |Mr. Smith 


wants you to pay the commission.” “|\Vell,” he 
said, “Why should T ]iay the commission?” T sa|id, “Well, 
a real estate man needs a commission.” Uo “Well, 

you ;iro not i'(‘iiroseiitin!r mo,” Iio said, “wliy slululd T pay 
the commission?” I repeated about the same, tjiat a real 
estate man needs the commission, and T said, “Ton ought 
to pay this commission, 1 think, you are getting phis price 
for this station, T think vou ought to do that, T think vou 
ought to get out of the business. You are not well and 
Mrs. White Inu/ heart trouble, and T think it is a good time 
to get out. You are not as voung as vou used to be, and 
T think you ought to sell these peo])le this station. They 

want it. Thev want to be on this arterv. Thet want to 

• • • 

buy going stations, stations they can get into right away.” 
He said, “How soon will they get into it?” 1 said, “They 
talk like they would get into and oyierate it right away.” 
He thought about it a little bit and talked around, and he 
said, “Well, all right, if you think T should par it, T’m 
willing to pay the commission, and T will agree to it.” He 
signed it. I was there ])robably half an hour and 1 took the 
letter then and got in touch with Mr. Smith. ^Ir. Smith 
had said he would come over on the 22nd, and T reminded 
him that would be Washington’s Birthdav; it was the morn- 
ing of the 21st when he told me in the Lord h^altimore 
Hotel he was ready to buy the station if I got Whi|e to pay 
the commission, and he said he would come over the next 
day if I would make the appointment. 
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This testimony is the subject matter of para.ura])h 20 
of the motion to strike filed in the cause, wliicli motion was 
overruled, to which exception was duly noted. 

T did not i»o hack to Baltimore. Smith called me and can¬ 
celled the ap})ointmont, askine; me if T had the letter. TTe 
phoned me at the AVa7*dman Park and asked mo if White 
had aiiTOod to ]iay the commission, and T told him ho 
104 had, that I had the letter. Mr. Smith said he could 
not come over, but that he would come over in a 
few days; that he could not come over on the 22nd. TTe 
asked me to keep White in line. T called Mr. Smith on the 
tele]dK)ne several times after that, but he was too busy and 
said he could not come over and, in the meantime. T don't 
know how many times T was in T^altimore, he was still at 
the Tjord Baltimore TTotel, he was there ])art of tlie time, 
thev were workinu' other territorv in the South, all down 
tlu’ou.ii'h the Parolinas. and ^Ir. Smith would hoj) out a 
day or two. but seemed to be makinii' his heachiuarters at 
the T^ord Baltimore, and T asked him when he would como 
over and I could uet Mr. White down. Well, he said, T 
would have to wait, he had other matters, to kee]> Mr. 
AVhite lined up: that he wanted the station, but couldn't 
iret over. I don't know bow many tri]7s T made over to 
Baltimore. T made several trips over there, T should say 
five to six. Almost every trip he would mention White, 
and I said, “When are you comiiiir over? You need that 
station, von have not anv outlet on that arterv." TTe said, 
“Yes. T know, but we have had instructions to operate here 

for a wliile and I will be over as soon as 1 can." Finallv 

• 

T ,£>*ot him to inake an ai^pointment to come over on the 21st 
of April, I think it was on Monday, it was Easter Monday. 
Well, naturally, T was talkiiiir about the station and T am 
not sure. Several times he would mention the AYhite matter 
and when he was comin«: over; he would teley)hone and 
several times T would mention it, and T asked him if I could 
fix a date and he said, “Yes, T will be over on Monday,'’ 
which was the 21st of April, “and you have White there 
at the hotel at 12 o'clock, at the bJaleiii-h Hotel.'’ T then 
notified Mr. White and told him that Mr. Smith would be 
at the 'Ralei.G.Ti on Monday and wanted to see him. I should 
say, previous to that time, Mr. Smith had indicated also 
that he wanted to lease the station with an obligation to 
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buy it. He said he did not want to put out that much 
money, and he asked me to work on Mr. AVliite in the 
105 meantime to him to a£ 2 :ree to lease it. t said, “Do 
YOU mean buv it?” He said, “Of course, but an 
obli 2 :ation to buv it in two or three vears, or some time.” 
T then was working on ^Ir. White on that line, ai^d lie asked 
me to talk to ^Ir. White and show him he would not need 
all the money, that he would have to reinvest it anyhow, 
and that if he leased the station and knew the Shell Com¬ 
pany was .li’oinjr to take it over, he would have ihe money. 
So I talked to Mr. AVhite alone: that line. He did not seem 
very receiitive to it, but he listened. I called Mr. 'Whiteand 
told him that Mr. Smith would be here on the 21jit of April 
and wanted Mr. AVhite to come to the Raleieh l|lotel at 12 
o'clock. AVe went to the Ralei.e:!! and Mr. White was al- 
readv there. Mr. Godden was with me. Mr. \Vhite was 

ill the Raleiefh Hotel and Mr. Smith came in verv shortlv 

». • • 

and went over to the desk. He said he would like to <>:et 
a room. He . 2 :ot a room and he said, “Well, Mr. White, 1 
have come over to buv vour station.” Mr. Gddden, Mr. 
AVliite, mvself and Mr. D. T. Smith were in the room. Mr. 
Smith said, “Mr. White, I want to buv vour station.” Mr. 
White said, “You know my price—One Hundred Thou¬ 
sand Dollars, all cash.” Mr. Smith said, “Yqs, but we 

can't iiive vou that. As Mr. Whiteford told von 

* • • 

.i>iv(' you all cash. T want a lease and just an 


we can’t 
obli£>-atioii 


to buy.” He then proceeded to outline the p^*o]')osition 
that he would make Mr. White, that he would ])ac him Six 
Thousand Dollars a year net to him and an obii.i»-ation to 
buy the station at any time within ei, 2 :ht years for a Hun¬ 
dred Thousand Dollars. Mr. White objected to that. Smith 
said he wouldn't "ive him all cash. Mr. Smith said, “How 
much cash do you need, ^Ir. White?” White said, “Well, 
I would need Forty or Fifty Thousand Dollars.” Smith 
said, “Well, that is easy. We will provide the cash for 
you. We will ^et you a loan of $50,000.00 on tlif' station; 
make you a loan.” ^Ir. White said, he didn’t want a loan 
from a loan company. Mr. Smith said, “''Yell, that 
lOf) loan can run until we take over the station, We are 
obli«-ated to take over the station. We wjll let the 
loan run until we take over the station.” 

Mr. White didn’t understand very well. Mr. Gc(dden and 
I proceeded to explain it to him. We told him that! he ought 
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to get out of the gasoline business now: proceeded to work 
on Mr. White again then; told him he was not as young as 
he once was, and Mrs. White was not well, and that Shell 
wanted to buy his station, and he ought to get out of the 
gasoline business and take a Hundred Thousand Dollars. 
We said, “You have got to find an investment for it any 
way. It is as good as gold with the Shell Company. They 
are obligated to buv. What is the difference? You will 
get $6,000.00 a year out of it. They are going to take the 
station in eight years anyhow." Mr. Smith then explained 
that thev would take it sooner than eight vears; that thev 
would wait until the money market, until an o]:)portune time 

in the monev market when thev could borrow monev at a 

• * * 

low rate of interest, and make an issue at four per cent or 
whatever rate they could, and take up all these obligations; 
tliat they would take it up much sooner than eight years. 
We worked on Mr. White again. Mr. Godden worked on 
Mr. AVhite and told him he ought to sell the station; that 
Mr. Smith was here for the definite purpose of buying it; 
that we had a terrible time getting him here two months 


after the time that he was going to come here. Mr. White 
said, “Mr. Smith, if T say ‘yes, it is a deal,’ is it? Can I 
depend on it?” Mr. Smith said, “Absolutely, Mr. White.” 
Wliite said, “All right, I will make the deal.” Mr. Smith 
said,“Then your station—Mr. White, you can consider your 
station sold.” ?\Ir. White said, “Well, then, Mr. Smith, 


I want something. I want a written contract." Mr. 
Smith said, “I will write it down.” He reached for a piece 
of paper and didn't seem to have any, and I ])ulled out a 
scrap of paper out of my ])Ocket, whicli was a memo- 
107 randum of some stations, of the gasoline business 
that I had in my pocket, and he proceeded to write 
a contract. I should say that a short time prior to that I 
said, “Mr. Smith, how about this commission?” Mr. White 


said that he wanted $100,000.00. I said, “Mr. White, you 
ought to pay the commission.’' Mr. White said, “I am not 
getting my price. It was to be sold for a Hundred Thou¬ 
sand Dollars cash. How much is the commission ?” I said, 
$3,100.00.’’ He said, “I haven't the ready cash.” Mr. 


Smith said “Well, I will advance you a year’s rental. I 
will advance you Six Thousand Dollars. You can pay the 
commission of $3,100.00.” I then explained to Mr. White 
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that it would leave him $2,900.00 to clean up anyjlittle bills. 
He said, “All right; I will pay the commission ” 

The witness was then shown Plaint ill’s Exhibit Xo. ?> and 
identified it as the paper then written by Mr. Smith in his 
presence and in the presence of Mr. Godden and Mr. White; 


that Smith then signed it and Mr. White signed it immedi¬ 
ately as Smith passed it over to him. I don’t linow what 
pencil they used: they both signed it at that time. I then 
wrote about the commission, the commission payttible at the 
time of closing lease to McKeever and (ross. ?lr. AVhite 
signed it then in the presence of Mr. Smith. Mr. Smith 
said, “I think this is about right.” Mr. Smith said to Mr. 
IVhite, before White signed the agreement, “ Mr. uhite, von 
ouglit to pay a commission.” Mr. White said jhe would 
not get a Hundred Thousand Dollars for his station and 
sell it for all cash; that he never contemplated jpaying a 
commission; that 1 had submitted him a letter whijch he had 
signed, about the commission that he would pay if he sold 
his station for a Hundred Thousand Dollars, and he ob¬ 


jected somewhat to paying a commission there, but he 
finally signed this agreement that T had written. 
108 The figures “4—30—.30” at the bottom of the writ¬ 
ing is in my handwriting. T think T dated i1 at the 
same time, but I cannot explain the ditlerence in jthe date. 
I think that is my poor handwriting. It was pution there 
at the time. Mr. Smith saw the paper after the commis¬ 
sion was ]')nt on it, and read it. After the paper was com- 
])leted Mr. Smith got up and shook hands with ]\llr. White 
and said, “You are lucky that we bought your station. The 
chain has taken over most of them and we are nnlking the 
money. You are lucky to be getting out of the gasoline 
station; that he bought the station.” Smith said. “I will 
get in touch with Mr. Peelle immediately and give him in¬ 
structions, and the deal will be closed. We want to settle 
up for it immediately; we want that station; we want the 
gallonage. I will give the instructions to Mr. Peelje imme¬ 
diately." AYe left the hotel and Mr. Smith aske^l me to 
take him back to 18th and Al Streets, another site|that wo 
had previously submitted. He wanted to look at tjliat, too. 
Mr. AVhite left, and Air. Godden and myself got in taxicab 
and went to the corner of 18th and AI Streets. On the 
way out to the site in the taxicab Air. Smith said, “Now, 
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Wliitoford, you have gotten this station for us and you 
have been very nice: put in a lot of work for us, and we 
are going to buy direct through you and !Mr. Godden in the 
future. We have not as many locations here as we want. 
We want a few more major stations,” and he asked me to 
take him to this site at 18th and that we had talked 
about, that T had shown to Mr. Smith for a major station. 
When we got over there he seemed to be in a tremendous 
hurry to get bkck. He pulled out his watch and said he 
had to be back in Baltimore: “You fellows have made one 
good deal today. We have made you $2,100. Now, don't 
expect to make another deal today.” He asked me to 
take him to the Union Station, so that we could talk about 
gasoline stations. On the way over he asked me to 
109 make reservations at the Hamilton Hotel for .Mr. 

Sawin and himself. He said they had to come back 
liere: wanted to get some other major stations, and the 
Hamilton Hotel would be near to my ofTice, where he could 
use the plat books. The plat books showed the zoning, and 
he wanted to be close there to the office, and asked me to 
make reservations for the two of them on Monday, which 
was the 28th of April. I made the reservations, and wrote 
him accordingly. He got his ticket, and I said, “Xow, D. T., 
how soon are you going to give these instructions to Mr. 
Peelle?" He said, “Immediately. I am going to call Mr. 
Peelle from F^altimore tomorrow, because we want that sta¬ 
tion right away. We want the gallonage.” After I loft 
Mr. Smith at the station I took the contract down to ]\lr. 
Peelle. Mr. Smith also asked me to tell Mr. Peelle that he 
would call him tomorrow from Baltimore and give him 
instructions. T went to Mr. Peelle's office and showed Mr. 
Peelle the original contract, because it was rather a short, 
abbreviated form: and I thought if I copied it Mr. Peelle 
would not understand without some explanation. T wrote 
a letter at the time also. I didn't know when Mr. Peelle 
would be in his office to explain this contract. I saw Mr. 
Peelle in his office and showed him the contract and told 
him that ^Ir. Smith would call him. He said, “Very well, 
Whiteford. Of course I will have to wait until I hear from 
Mr. Smith.” 

The witness identified the original letter marked Plain¬ 
tiff’s Exhibit Xo. 11, which is identical with Plaintiff’s Ex- 
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hibit Xo. 4. On that same day I sent a letter to ^Ir. Smith, 
enclosing a copy of the letter to Mr. Peelle and a copy of 
the letter to Mr. White. 

Witness identifies letter dated April 21, 1930, addressed 
to Mr. 1). T. Smith, Ben Franklin Hotel, Philadelphia, 
Pennsylvania, which is offered in evidence and 
110 marked Plaintiff’s Exhibit 12, together w|ith copies 
of the enclosures therein, which are marlied Plain¬ 
tiff’s Exhibits 13 and 14, said Exhibit 13 bein^ copy of 
Plaintiff’s Exhibit 5, and said Exhibit 14 being copy of 
Plaintiff’s Exhibit No. 3. The said exhibits are as follows: 

(Plaintiff’s Exhibit No. 12.) 

McKeever and Goss, Washington, D. C. 

April 21st, 1930. 

Mr. D. T. Smith, 

Koom 732, Ben Franklin Hotel, 

Philadelphia, Pa. 

Dear Mr. Smith: 

I enclose you herewith copy of the contract w 
made with !Mr. White today covering the purcha 
station, the original of which he has, also copy o 
have written Mr. White today. 

Verv trulv vours, 

GUY S. WHITPIFORD. 
GUY S. WHITEFORD. 

GSW/EGR. i 


hich you 
se of his 
letter I 



Washington, D. C. j 

Dear Mr. White: 

1 hand you herewith the original contract signed today 
by Mr. D. T. Smith, Special Representative of tlie Shell 
Eastern Petroleum Products, Inc., and yourself covering 
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the purchase and sale of your gasoline station located at 
the northeast corner of Fourth & C Streets, N. E., Square 
813, Lot 805, and also the notation signed by you covering 
the coinniission arrangement which we have with vou for 
the sale of this property. 

Ill I am also handing you copy of the letter which I 
have forwarded to Mr. Peelle, attorney for the Shell 
Eastern Petroleum Products, Inc. 

I have just taken Mr. Smith over to the station, as he 
found it necessary to be in Baltimore before 5 o’clock. He 
is to call Mr. Peelle tomorrow morning and give him full 
instructions covering the closing of this transaction, and 
Mr. Sawin is also to come here this week to look after this 
matter. Thanking vou verv much for vour courtesv in the 
matter, 1 am. 

Yours verv truly, 

GUY S. WHITEFORD. 

GSW/EGK. 

Enc. 

c/c to ^Ir. D. T. Smith. 

(Plaintiff’s Exhibit No. 14.) 

Copy. 


April 21st, 1930. 

Mortgage we secure $50,000. 

Lease 8 years $6,000 per year, we pay all taxes, insur¬ 
ance, etc. Obligation to purchase within 8 years for 
$100,000 by ])aying $50,000 cash, assume mortgage $50,000. 
Rent ])ayable 1 year in advance. This does not include 
gasoline, etc. on hand. Mr. White signs will not go into 
gasoline business in this district. 

(Signed) D. T. SMITH. 

‘‘ J. F. WHITE. 

Commission payable at time of closing lease to ^IcKeever 
and Goss. 

(Signed) J. F. WHITE. 

The letter to Mr. Smith I sent to him through the mail. 

I went over to Mr. White’s home and took the original 
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agreement to purchase the station that j iMr. White 
112 had written and they had both signed, and T told him 
that Mr. Peelle had just about prepared |his papers, 
and I would want him to see them, wanted him t^ see them. 
He said, “Very well. Will vou bring them dver to mv 
house?” And I replied that I would. I \vent o^*er at 5:30 
that day and delivered the original to Mr. Whi^e, and ad¬ 
vised him just what action I had taken; that I liad been to 
!Mr. Peelle’s office; and I think I delivered co^)ies of the 
letters to Mr. White, so he would be familiar with them. 
The next morning I called Mr. Peelle and Mr. Pedlle said he 
hadn’t heard from Mr. Smith. I said, ‘‘That is strange, 
Mr. Peelle; I guess he is busy. I will call you back tomor¬ 
row and see if vou have heard from him.” I balled Mr. 


pile 

Peelle again the next morning about the same time and he 
said, “I have not heard from Mr. Smith.” He sjaid, “You 
know, ^Ir. Whiteford, I can’t take any action until I get in¬ 
structions from ^Ir. Smith. I have the papers, and I am 
waiting for instructions from Mr. Smith. I guess 1 will 
have them shortly.” 

Witness was then shown a certain telegram d4ted April 
23, 1930, which is offered in evidence, marked plaintiff’s 
Exhibit Xo. 15, and which is as follows: 

(Plaintiff’s Exhibit No. 15.) 


Postal Telegraph. 


Washington, D. C., 11:51 a. - April 2 


3, 1930. 


D. T. Smith, i 

Ben Franklin Hotel, 

Philadelphia, Penn.: 

Mr. Peelle advises me has not received instructipns as to 
closing of White deal please call him. 

GUY S. WHITE 

Either that dav or the next day I either talked With Mr. 
Smith or had a wire from him, or had a phone con^’ersation 
with him, in which he said he would give insj;ruetions 
113 to Mr. Peelle, and that he was sending doWn a Mr. 

Lax, to go over to Mr. White’s and check up what 
stock and gasoline, I guess, he had, and certain things at 
the station. I asked Mr. Smith if I could be of any as- 
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sistance, or if,he wanted me to do anything, and he said, 
“Xo'’; that he was sending him over, and that he would 
give instructions to ^Ir. Peelle. About that time Mr. 
Peelle’s office called mv office and stated that thev had heard 

* to 

from Mr. Smith. I afterwards talked with Mr. Peelle and 
he said he had received instructions from Mr. Smith, and 
he said he was ])rei)aring the papers. I never saw Mr. Lax 
and never talked to him, but I called Mr. White and told 
him that Mr. Lax was coming down. Mr. White said, 
“What forP’ 1 said, “I suppose to make certain checks 
and so forth, T don’t know exactly, but Mr. Smith said that 
he would be over.” That ^Ir. Smith said he was also send¬ 
ing Mr. Sawin down, to assist Mr. Peelle. I never heard 
Sawin sav he was a lawver, he seemed to have charge of all 
the correspondence and legal matters. At least, he went to 
Mr. Peelle's office and I saw him there. I was out of town 
for a day or two, and I talked with ^Ir. White immediately 
when I returned, and he said ^Ir. Godden was over with 
Mr. Sawin, and there were certain matters that Mr. Sawin 
had exi)lained to him, that is to Mr. White, in regard to the 
pat)ers, and that he had ironed out certain things that were 
objectionable, or certain things—I doiiT know just what he 
said—and that he had signed the papers. 

Witness was then shown a telegram dated April 28, which 
was otTered in evidence, marked Plaintiff’s Exhibit No. 16, 
and is as follows: 

(Plaintiff’s Exhibit No. 16.) 


Western Union. 


1930, Apr. 28. 


10 Philadelphia, Penn., 28. 

Guv Whiteford, 

McKeever & Goss, 

1415 K St. Northwest: 

Unable to be in Washington todav will advise vou later. 

D. T. SMITH. 


114 I waited a reasonable time before I called Mr. 

Peelle’s office, and asked him if the papers had been 
returned. He said, “No.” I think I waited a week or ten 
days. He said he had not received the papers from New 
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York; that they had to go to New York. Frcjm this con¬ 
tract tliat was signed Mr. Peelle had drawn a IJ^ase. I did 
not see it. 1 su])pose that it was a lease an^ oiition to 
j)urchase—an obligation to purchase; and there was a loan 
to be arranged for Fifty Thousand Dollars on the station. 
Mr. Smith was to make Mr. White a loan of $50,00().()0. Mr. 
Peelle said he had prepared the papers. ^Mr. Sawin and 
Mr. Godden took them over to Mr. White's residence. They 
were signed. Mr. Sawin took them away. I doirt know 
where they were sent. Mr. Peelle told me on the telephone 
that he had jirepared the ])apers, and I called him in a 
week or ten days and asked him if he had th^^m, and he 
said, “No." 1 immediately tried to get in toucj-h with Mr. 
Smith. I called Mr. Smith and wired him. I ivasn’t able 
to get Mr. Smith or to locate him in New York or Phila¬ 
delphia or in Baltimore. I went to Philadelphia and was 
told that Mr. Smith was just over in New Yofk. I took 
•the train and went to New York and went to the general 
offices of the Shell Company. I met ^Ir. Smitli there and 
talked with him. I judged it was in May. I would say 
between the 15th and 25th of Mav. It was after the middle 
of the month. 

Witness was shown a letter dated May 10, 1930, which 


was otfered in evidence and marked Plaintiff’s Exhibit No. 
17. It is as follows; 


(Plaintiff’s Exhibit No. 17.) 


McKeever and Goss, Washington, 1). 0. 

May 10 h, 1930. 


Mr. !1. T. Smith, 1 

Ben Franklin Hotel, 

Philadelphia, Pa.; 

115 Dear Mr. Smith : 

I 

Keferring to the papers to close the J. F. Wh^te station 
wliich you purchased at Fourth & C Streets, N. E. and 

which you stated would be ready Tuesday, I just galled Mr. 

! 

7—57706? I 
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Peello to see if tlie title had been ordered on this property 
and he told me he would not order the title until the papers 

liad been returned bv von. As there will be a delav of 

* * * 

probably ten days or two weeks to get this title after it is 
ordered, will you not put the papers in registered mail and 
send to Mr. Peelle as soon as you get them on Tuesday, as 
it will be Thursdav or Fridav until he gets them if we do 
not bring them back before Thursdav. 

Referring to Mr. Godden’s letter of May Sth, at which 
time he enclosed a copy of Colonel Grant's letter of May 
5th relative to the Conn. Avenue and Yuma Street site, will 
yon not wire us giving ns your approval to these condi¬ 
tions, so that we may go ahead and have this lot filled. 

Conditions that Golonel Grant outlined are the usual ones 
where ])ro])erty backs u]) on National Parks, and will in 
no way interfere with the operation of your station. The 
(juicker we g(‘t your ai)])roval to this letter of Colonel 
Grants, the sooner we will get the permit for the station on 
Connecticut Avenue and we know vou are anxious to get 
started on this station. 

AVe would like to start the tilling of this lot within the 
next few days, as tliere is some dirt the owner can get 

nearbv that will not be available if there is very much delav. 

* * » 

Thanking vou very much for vour consideration in these 
matters, we are 

A'erv truly yours, 

i ‘ GUY S. AVHTTEFORD, 

GUY S. WHITEFORD, 

Sales Department. 

GSAV/EGR. 

I saw Afr. I^eelle in his office before this letter was writ¬ 
ten, and was surprised to tind that Air. Smith had not told 
him to order tlie title. He said he had no authority to 
order the title from Air. Smith for the property; that he 
would not order the title until the i)ai)ers had been returned 
by Air. Smith. I saw Air. Peelle on the day that letter was 
written. 

AVitness was then shown letter dated Alay 24, 1930, which 
was sent bv registered mail, and identifies the registry re- 
ceipt for such Ibtter, which letter was offered in evidence, 
marked Plaintiff's Exhibit No. 18, and is as follows: 
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116 ( PlaintiffExhibit No. 18.) j 

I 

MeKeever and Goss, Washington, D. C. 

Ma^i 24, 1930. 

'I 


1 found two calls from Mr. White when I returned 
Wednesday niornin<>- and told him I had been with you in 
New York on Monday—that while you had not l|)een able to 
g‘et the i)apers out of the New York Office that d^y, you had 
to return Monday night to Philadelphia, but thdt you were 
going back on Wednesday, to be there a couplcj days, and 
would forward my papers on Thursday. 

Just called Mr. Peelle’s office and as vet tliek^ have not 

» i > 

got in. Mr. White has just called me again this [norniiig. 

AVill you please forward these papers on Monday, so the 
deal can be completed? 

Verv trulv vours, 

GUY S. WHITEP'ORD. 
GUY S. WHITEP^ORD. 

GSW/EGR. 

Registered mail. 


Mr. D. T. Smith, 

Ben Franklin Hotel, 
Philadelphia, Pa. 

Dear Mr. Smith: 


I 

After these letters I saw Mr. Smith in the ofi)ces of the 
Company in New Y"ork. I said, “Mr. Smith, 1 calme to talk 
to vou about this.” He .said, “I have been \^erv busv, 
AVliiteford, jumping around from place to place.” I said, 
“You haven’t sent me the White papers.” He said, “No, 
l)ul thev are all readv. Thev are all readv to send them 
to vou. I am sorrv vou had to come over. I am glad to 
see you, but sorry you had to make the trip.” I i^aid, “Mr. 
AVhite had called me. The station was to be taken over on 
the 21st of May, or in thirty days. “Yes,” he said, “The 
papers are all right.” I said, “Where are they?” He said, 
“Are you going back tonight?” I said, “{l am, if I 
117 get the papers.” He said, “Well, I will h^ve them. 

I am going to Philadelphia tonight on the six o’clock 
train. Why don’t you come down there with me?^’ I said, 
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“I will, if you will have the i)apers.'’ lie said, “I will meet 
you at the Peuiisylvaiiia Station a few minutes before six, 
and I will have them. You be at the Station, at the Informa¬ 
tion Booth there or near there, where I can see vou.'' 1 met 
Mr. Smith a few minutes before train time, and I said, “!Mr. 
Smith, have you li’Ot the papers?'’ He said, “Xo, White- 
ford, I have not. I was so busy. Mr. Carter had so many 
matters. I liad to take uj) so many things with him.” He 
said, “Thev are all right; evervthing is all right. The loan 
has been arranged, the Fifty Thousand Dollar loan. I will 
get them." I said, “Well, you were going to give them to 
me at six o'clock.” He said, “Yes, but I am coming back 
AVediiesdav or Thursdav, the first of the week. I am not 
sure, but I am going back and get them. You will get them 
then.” “Well," I said, “D. T., can 1 depend on that? I 
have to tell Mr. White.” He said, “Absolutely." We went 
back to Philadel]>hia on the train. I came back to Washing¬ 
ton and reported to Mr. White that I had not the papers, 
but that thev would l)e over in a dav or two. In the mean- 
time Mr. White had been following me. I found a couple 

of calls. I think 1 was awav a dav or two. There were two 

* » 

or three calls. I immediatelv called him and told him not 
to be impatient.' He said it was not what they had agreed 
to do; that theyiwere supposed to have had the station by 
that time. I said, “Yes, but everything is all right. Mr. 
Smith is getting the ])apers in a couple of days, and they 
would be turned over to me. 

I did not get the pai)ers after 1 got to Washington. I 
comniunicat(‘d with .Mr. Peelle, who said hedidn't have them, 
hadn't received> them, hadn't heard anvthing from Mr. 

Smith, rcalled Xew York and asked for Mr. Har- 


118 rington, or, rather, they gave me Mr. Harrington when 
I called for Mr. Smith. I explained to him that I 
had purchased the station for him from Mr. White, and the 
papers had not been sent back. Mr. Harrington said he was 
not familiar with the matters; that ^Ir. Smith had charge 
of it, charge of all the purchases in this section; was operat¬ 
ing down there. I said, “Yes, I know; but I have not been 
able to get Mr. Smith. I thought maybe you could help me.” 
He said he would be very glad to see a copy of the agreement; 
that he was not familiar with it, but he would have to take 
it up with Mr. Smith; that Mr. Smith had charge of it and 
was familiar with it. 
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AVitiiess was then shown letter dated June 3, 1930, which 
was offered in evidence and marked Plaintiff’s Exhibit No. 
20, and which is as follows: 

(Plaintiff’s Exhibit No. 20.) 

McKeever and Goss, AVashin« ton, D. 

June {^rd, 1930. 

Mr. W. E. Harrini>ton, 

Real Estate Department, 

Shell Plastern Petroleum Products, lnc| 

122 East 42nd Street, 

New York C’itv. 


Dear !Mr. Harrington : 

Confirming conversation with you today on thcj 
1 am sending you a copy of the contract which c, 
purchase of the station of Mr. J. F. White at loj) (’ Street, 
N. W. This was a pencil notation signed by Mr. p. T. Smith 
and was as follows : 


teIe|)hone, 
overed the 


^^\pril 21st, 1930. 

Mortgage we secure $30,000. 

Lease 8 years $0,000 per year, we pay all taxes, jinsurance, 
etc. Obligation to purchase within 8 years for $|l00,000 by 


[Rent pay- 
gasoline, 


])aying $50,000 cash, assume mortgage $50,000. 

able 1 vear in advance. This does not include 

« ^ . 

etc. on hand. Mr. White signs will not go int([) gasoline 
business in this district. 

(Signed) D. T. SMITH. 

J. F. WHITE. 


i i 


Commission payable at time of closing lease to |\IcKeever 
and Goss, Inc. 

(Signed) J. F. WHITE.” 

119 From this contract, which was turned oyer to Mr. 

Peelle, papers were prepared by Mr. Peelle’s office 
to close this deal and they were sent to Now Yor|k at least 
four weeks ago. When I was in New York two yeeks ago 
yesterday, ^Ir. Smith told me the $50,000 that '^|^’as to be 
loaned on the property was being arranged fcjr, but it 
would be Thursday before final arrangements \|ere com- 
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pleted. I have tried to get Mr. Smith almost daily in Phila¬ 
delphia by telephone and telegram, bnt have not heard 

from him. I saw liim in Xew York in voiir office. The 

* 

owner, Mr. J. F. White is getting very impatient, as Mr. 
Smith promised him to close this deal promptly. 

Will yon be good enough to wire or call me tomorrow 
upon receipt of this letter and let me know when these 
papers, properly executed by your Company, will be re¬ 
turned to Mr. Peelle here in Washington? 

Verv trulv vours, 

GUY S. WHITEFORD. 
GUY S. WHITEFORD. 

GSW EGR. 

Registered mail. 

I went back to see Mr. Smith in Xew York. He said, 
“Well, I know what you are over here about.’’ I said, 
“Yes; I know vou do.” He said, “I am sorrv about this 
delay; very sorry.” T said, “Smith, you told me the papers 
—that T would get them.” He said, “Yes, T know I did; 
but we have been, we are in (juite a mess. We have ex- 
]>anded ])retty rapidly. They have called me in to their 
X"ew York office to straighten out matters. They asked for 
a statement from abroad as to how much our expenditures 
are, a statement showing the exact amount of cash that we 
have obligated the company to put out. They don't know. 
They are in such a state there, the books and statements, 
that they don’t know and will not be able to give a compre¬ 
hensive statement for at least ten da vs or two weeks. I am 

V 

here to assist them. T had to drop everything. T have quit 
ail buying temporarily.’’ He said because they had quit 
buving, becauseithev had asked for this statement as to how 
much money—these people abroad had asked them how 
much money they had spent; and the Xew York office could 
]iot furnish anv intelligent statement. He said, “I 
120 have quit all my purchasing. I have had to quit all 
my buying in Philadelphia. p]verything is held up.” 
T said, “How did that affect the stations that you have pur¬ 
chased?” “Oh,” he said, “They are bought. The things 
that I have bought are bought. But I will have to have 
some delay.” I said, “What do you mean by that?” He 
said, “I have to have an extension on this White matter.’’ 
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me a two 
ell,” I said, 


I said, “You have already had an extension, i That is all 

* 

right with me, but Mr. White wants the deal setjtled accord¬ 
ing to the agreement.” He said, “You get 
months’ extension, and it will be settled.” “W 
“Make it a month, and that will be hard for line to get.” 
“Xo, no,” he said. “You can sell Mr. White tint idea. You 
can get two months.” I said, “It is putting iti late in the 
summer. Mr. White is not well or Mrs. White. Thev want 
to go away for a rest.” I said, “Two months wiW now put 
it into almost fall.” He said, “You get me two months.” 
“Well,” I said, “You will have to give me a letter, then, 
something definite that vou are going to absolutely close 
the station, close the transaction, and settle it oi|i that date, 

‘1 will give 
lat letter to 


sixty days, so I can work on White.” He said, ‘ 
you a letter, but I want Mr. Peelle to prei)are th 
^^r. White.” 1 said, “All right. Go ahead and |:*all up Mr. 
Peelle. It will be easy to catch !Mr. Peelle now.” “Xo,” 
he said, “Wire Mr. Peelle and ask him to call me tomor¬ 
row.” He said, “You send a telegram. I will write the 
telegram. You send this telegram.” Mr. Smithj wrote this 
on the back of this letter. 

The telegram was received in evidence, marjved Plain¬ 
tiff’s Exhibit Xo. 21, and is as follows: | 


(Plaintiff's Exhibit Xo. 21) 
Western Union. 


1930, Jun. 5, P. j\r. 3:24. 

Stanton Peele, 

1422 F St., Kellogg Bldg.: 

Please phone ]\Ir. Guild or myself at this office 
Friday sure 10 A. M. standard time. 

D. T. S.MITH, 

Shell Eastern Petrf)le\uni 

Co,, 122 E, \2nd St, 


tomorrow 


121 


I sent the telegram. ^Ir. Peelle told mo] the next 
morning he had received it. 1 explained t(l) him the 
circumstances over the telephone, and he said he would call 
;Mr. Smith, as the telegram requested. I phoned ^Ir. White 
the next morning and told him of the telegram that had 
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been sent, and I took him to Mr. Peelle's. Mr. P’eelle said, 
“Whiteford, yon are a little early. I am goine: to phone 
Mr. Smith as the wire instructed me to do. If von will 
excuse me I will go into my office and talk to him." IVe 
waited around there, and he came out and said that he had 
])lioned but Mr. Smith wasn't there; that he had talked 
with Mr. (hiild, whom the wire instructed him to ask for; 
that Mr. (Inild was not familiar with the matter, ])ecanse 
when Mr. Smith had said, “Mr. Guild,'’ 1 said, “Mr. Smitli, 
will Mr. Guild know about this matter, to tell Mr. Peelle 
just what letter yon want drafted?'’ and he said, “Yes. I 
will tell Mr. Gnild.'’ Before 1 left Mr. Smith, I said "‘Mr. 
Smith, von wilLnot fail, in case von are called awav, be- 
cause von are verv bnsv, and have manv things, von won't 
fail to acipiaint ^Ir. Gnild with the conversation yon have 
had with me." And he said, “Xo, 1 will not.'’ Mr. Gnild 
sngg(‘sted to Mr. Pe(‘lle that he call him back at three 
o'clock; h(‘ expected to be able to communicate with Mr. 
Smith before* that time. 


Theren])on the witness was shown letter dated June b, 
1P?>(), which was offered in evidence, marked Plaintiff's 
Kxhibit 22, and is as follows: 


(Plaixtip^f's Exhibit Xo. 22.) 
^IcKeever and Goss, Washington, D. (’. 


I June 6th, 19.‘>0. 

Mr. D. T. Smith, 

122 blast 42nd Street, 

X"ew York City. 

Dear Mr. Smith: 

I had Mr. J. F. White in Mr. Peelle's office this 
122 morning at ten o'clock, as arranged for vesterdav. 

Mr. Peelle called and talked to yonr Mr. Gnild. who 
stated he was not familiar with the matter but that he 
would talk to yon during the day, and asked Mr. Peelle to 
call him back again at three o’clock. 

I have just left Mr. Peelle's office and he tells me he 
talked to yon this afternoon and you stated you would be 
in Washington on Mondav to give Mr. White the letter 
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wliicli you promised me yesterday you would (|lo, namely, 
specify a definite date when this deal would ])Q consum¬ 
mated. I 

I have called Mr. White and told him of thd chani>*e in 
arrangements, and that you would communicate with him 
upon your arrival here Monday. 

Yours verv trulv, j 

GUY S. WIIITEFORO. 
GUY S. WIITTKFOKn. 

(JSW/KGR. j 

He<>*i stored. ! 

On Monday I went hack to Mr. Peelle's office, jakinG: Mr. 
Wliite witli me. Mr. Peelle had talked with Mr. Sinitli 
over the telephone, and Mr. Smith said that lioj could tell 
me and Mr. AVhite that he would be down in a very few 
days, and asked Mr. Peelle if he didn’t i>-et the instructions 
to ])repare the letter. Mr. Peelle said “Xo.’t I said, 
“Well, Mr. Peelle—of course, T naturally talk(|‘d to Mr. 
Peelle like I did to the Shell people, because 1 kmkv he was 
in touch with them, Mr. Wliite didn’t . 2 :et this leGer today 
that .Mr. Smith jiromised me definitely to i»ive yolu instruc¬ 
tions to uive him.” Mr. Peelle said, “Mr. Whiteftird, 1 am, 
of course, very sorry that you have been put tp this in¬ 
convenience, but you know 1 can’t help it.” I shid, “Xo, 


I didn't mean it that way.” He said, “I liave p'ot to . 2 :et 
my instructions from Mr. Smith." Mr. Smith majde an a])- 
pointment to come down about the middle of June, when 
.Mr. White and I were to meet him at Mr. Peelle’s office. I 
had .just started to i^'o when I received a ]')hone message 
and called Mr. Peelle ri.ijht away. He said he |had ,inst 

li'otten a telei>‘ram that Mr. Smith could not keep 

123 the ap]iointment; that he was on his way ito Char¬ 
lottesville, and that he would get in touch Ivith ^Ir. 

Peelle later. Mr. White had gone to Mr. Peelle’s office, so 
T met hbn there. Right after that I immediately started 
to write and wire again to Mr. Smith. A number bf letters 
were written, almost daily, and telegrams. Lat'pr 1 re¬ 
ceived a phone call from Mr. Foley. I met Mr. Foley here 
and he said he had been sent down bv Mr. Smith to settle 
up the White matter. He said, ^‘Everything is j^ll right, 
Whiteford, e.xcept that Smith wants to make this ab option 
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to purchase instead of an obligation to purchase.” 
‘‘Well,” I said, “That is just as much difference as there 
is between black and white. I am very much afraid, Foley, 
that we are wasting tim(‘.” He said, “You can get Mr. 
White to agree to that—to make an option of purchase.” 
I said, “Xo. That was the original thing a long while ago. 
Mr. Smith suggested that before we made the deal. Finallv 
we made the deal.” “Well,” he said, “You haven't anv 
objection to my talking to Mr. White, have you?” 1 said, 

“X^o; of course not. I will be verv glad to take vou over 

• • 

to Mr. White's.” I took him over there that evening and 
introduced him to Mr. and Mrs. White. I said, “Mr. Smith 
has sent him down to settle up the deal; that there had been 
some delav; that he was sorrv about the delav; that the 
funds were tied up from abroad: that they had asked for 
an accounting of the Xew York office, and O. T. Smith had 


been transferred temporarily to Xew York to straighten 
up sev(*ral matters; that .Mr Smitli liad sent Foley down 
to settle up this matter, and said they were ready to go 
ahead except they wanted to make this an option to pur¬ 
chase instead of an obligation. Mr. White said, “That is 


out of the question. They bought my station and gave 
me to the 21st of A])ril. They sent .Mr. Lax over to check 
up certain things, and T have sold part of my equip- 
124 ment and told evervbodv that T was going out of 


business and getting ready to liquidate a part of 
mv business and making mv arrangements to go awav and 

take Mrs. White awav, who is verv ill.” Mr. Folev said, 

• • • ’ 

“Well, I don't blame vou. I understand and don't blame 
you for waiting to get out at a time like this when chains 
wei'e coming in.” Mr. White reminded him that what he 
was here to get in no wav coincided with the agreement 
that ^Fr. White had to purchase the station. Mr. Foley 
took his side and agreed with him, and said, “I don’t 
blame vou. !■ will go back and tell ^Ir. Smith. I think 


vou will be all right. T think vou are entitled to take the 
stand tliat you do.'’ T didn't attempt to argue. I let Mr. 

Folev do the talking. I said, “Mr. Folev, T wanted vou 

• * * 

to do the talking. He said, “Well, it is just exactly as you 
said. They sold him the station. He didn’t want to lease 


it; didn’t want an option to lease it.” Before going there 
!Mr. Foley asked me to prepare a paper for them to sign. 
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I said, “I am willing to try it, to make an option to pur¬ 
chase instead of an obligation.” I preparedlthe paper 
Plaintiff’s Kxhibit 6 at the request of Mr. Fojley and he 
said that was what he wanted, that he would i 2 |et them to 
sign it. 

The witness stated he desired to make a correction in his 

testiinonv and said: 

* 

”If the record shows that I had Mr. White at tlie Raleigh 
Hotel prior to the time that he signed the contract, tliat is 
wrong. I find that in thinking it over, that I niape a tenta¬ 
tive a])pointnient to have ^fr. White down at the hotel, but 
Mr. White that night, when I was trying to make the ap¬ 


pointment, said, ‘Whiteford, 1 will let you know in the 
mornimi*, vou can call me: T don’t see anv use of niv coming 
down. .Mr. Smith knows my price for the stationj’ ‘Well,’ 
I said, ‘Come on down to the hotel, meet me down there in 
the lobby.’ He said, ’(’all me in the morning' ai^d 1 called 
him and he repeated that he had thought itl over and 
127) saw no use of coming down. I had him down there 
only the time actually that he signed the (j'ontract.” 


A day or two after Mr. Smith was to be here, oili June 18, 
I think, but didn't come because he had to go to C’harlottes- 
ville, he sent this wire to ^Ir. Peelle’s office that he had to go 
to (,’harlottesville. 1 got him on the phone, either in New 
York or Philadelphia, and he said, “Why, is not Foley down 
there?” I said, “Where do you mean, D. T.?” And he 
said, “In Mr. Peelle's office.” I said, “Not unless he is 
there now or verv recentIv, because thev have not notified 
me.'’ He said, “I sent Foley down there to straighten the 
whole matter and you get in touch with Mr. Peel|e’s office 
and see if he is not there.” Sometime afterwards, 1 don’t 
know how long, Mr. Foley called me, from the company’s 
main office in the Washington building and asked me to 
meet him there and I did, and then I wrote, at i\Ir|. Foley’s 
request, a change in the agreement that he wanted to try to 
get Mr. White to agree to. At that time Mr. Pcellp said he 
had not heard from Mr. Smith. 

Tluu’eupon the following testimony was receive^ in evi¬ 
dence tentatively, over the same objections on thd part of 
the defendant, and subject to motion to strike: I 
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After Mr. Folcv was hero and I took him over to Mr. 

* 

White’s home, on that evening he went back and at that 
time he assured Mr. and Mrs. White, as I stated vesterdav, 
that they were i)erfectly ri^ht in their conclusion that they 
had sold the station and he would ^ 2:0 back and take it up 
with Mr. Smith, and that he thouixht everythin^ would be 
all risfht. As I stated vesterdav, that he would 2:0 back 
and immediately report to Mr. Smith, and then he would 
re])ort—I don't know whether he said to me or them, and 
we heard nothin2: whatever from Mr. Folev or Mr. Smith 
that I recall. Of course, Mr. White called me and asked 
me—naturally he called me quite often, because I was 
re])resentin,2' the Shell in the transaction, called me and 
asked me if I had heard anythin. 2 :. I told him I had not. 

lie called me, T don't know how many times, came 
128 over to my office, and he was ])uttin.2: the matter u]) 
to me rather stron 2 'lv, and 1 know I was forced to 
surliest somethinu’, and I said, “Mr. White, I have been 
over there twice and I would be verv 2 :lad to 2:0 over 
a. 2 ‘ain.” 

Thereu])on the followin^ 2 : occurred: 

“Mr. (latley: If the Court please, I do not know how we 
are . 2 'oin. 2 ’ to . 2 -et all this testimony out of this record that 
is comin^U’ in here now. I assume it is 2 :oiiy 2 : in subject to 
my objections. 

“The Court: Yes. The question of airency will have to 
be tinally disposed of.” 


This testimony is the subject matter of ])aragraph 28 of 
the motion to strike filed in this case, which motion was 
overruled and exception duly noted. 

Thereupon the witness was shown a telegram dated June 
23, 1930, which was offered in evidence, marked Plaintiff's 
Exhibit Xo. 23, and is as follows: 

(Plaintiff's Exhibit Xo. 23.) 


Western Union. 


Washington, D. C'., 1930, Jun. 23, P. ‘M. 3:20. 

D. T. Smith, 

122 East 42 St.: 

Y'ou cancelled engagement you made with me at Peelle’s 
office last Thursday and promised to make another promptly 
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Stop Have heard nothing further from you Stop When 
do you intend to close this contract Stop Insist on im¬ 
mediate answer. | 

J. F. WH^TE, 

300 Fifth d7. N, E. 

Up to this time I hadn’t had anv dealings with anv other 
l)ersons in connection with the purchasing department of 
the Shell Oil Company other than D. T. Smith j as to the 
purchase of stations. l 

Thereui)on the following testimony was tentatively re¬ 
ceived in evidence over the same objections on the part of 
the defendant, and subject to motion to strike: 

127 “Q. Had any one up to that time questlioned the 

authority of D. T. Smith to purchase gasoline sta- . 
tions for the Shell Companyf 

“Mr. Gatley: 1 object on the further ground that it is 
manifestlv leading. 

“A. Mr. Gardiner, there was nothing in the wak of pur¬ 


chasing or running the organization down at thg Raleigh 
Hotel, and purchasing, excepting D. T. Smith, asi far as I 
know it. I heard Mr. Smith sav he was the buvbr, manv 
times, the Shell Oil Company, in telephone conversations, 
and long distance calls, 1 have heard men come to the door 
and ask — .Mr. Smith, a buyer of the Sliell Company. 1 
o])ened the door and let them in. I ushered them| into the 
room. 1 heard it so manv times I could not sav hnvthing 
else. I was also told that Mr. Smith was given $5,000.00 by 
Mr. Carter as a Christmas present in appreciation of his 
work as a buyer of the Company. 

“Q. Did you at any time have any conversation ''vith any 
of the men, associated with ’Mr. Smith, in which tiie ques¬ 
tion arose as to authority of Mr. Smith, and if so, yhat did 

thev savf 

^ •> 

“Mr. Gatley: That is objected to. 

“The Court: Same ruling. It is taken subject to motion. 

“A. I have heard them say several times they would 
have to get their instructions from D. T. Smith, aijd I say 
there were many, and when I say ‘many’ I mean fiv^, six or 
seven around the hotel there and it centered around D. T. 
Smith exclusively. 
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“Q. T will ask vou whether or not D. T. Smith at anv 
time ills!meted vou, or directed vou, or told vou that au- 
thority would have to be obtained for the conclusion of a 
contract made by him before it was concluded by the Shell 
l)eople? 

‘‘^Ir. Gatley: The same objection. 

“The Court: Same ruling. 

128 “A. No, he never did. He always said, and he 
said to Mr. Hessick, ‘I will pay you so much. I will 

buy your station for so much.’ He said to Mr. Marion 
Walker, ‘Mr. AValker, I will pay you so much, I will give 
you so much' to me D. T. Smith was the Shell. I had had 
no idea of anvthing else. 

“(J. Were those contracts, to your personal knowledge, 
concluded in the title taken by the Shell Company after that 
agreement which you have stated? A. Well, he said to Mr. 
Hessick, ‘1 will give you $76,150.00.’ Mr. Hessick agreed 
to it. lie said, ‘You go to Mr. Peelle’s office and I will give 
instructions.’ I did not hear him giv^e instructions, but the 
papers were prepared and the Shell Company took title to 
the station. 

“Q. In connection with the other deals you had, such as 
the Walker, I believe you told us one other, did you deal 
with any one other than D. T.? A. I did not. 

“Q. Did you get any instructions other than Mr. D. T. 
Smith's? A. No, except Mr. Foley would say, ‘I went out 
and looked at something this morning. D. T. has told me 
to go.' And so and so and so. 

“Q. Did the Shell Company thereafter take the title to 
the various ])roperties negotiated in the manner you have 
indicated? A. They took them over and approved them, 
operatetl them—they are now operating them. I did not 
look at the ])apers. 

“O. Did vou ever receive anv instructions, or were vou 
told bv Mr. Peelle that directions or instructions would have 

• I 

to come'from any other person than Mr. D. T. Smith? 

129 A. Many times Mr. Peelle stated to me, he said, ‘Mr. 
Whiteford,’ in his courteous manner, he always used, 

‘I will have to wait to hear from Mr. Smith. I have not 
had instructions from Mr. Smith, Mr. Whiteford.’ Many 
times he said that. I couldn’t tell you how many times. 

“Q. Did Mr. Peelle pay the money over in these trans¬ 
actions, when they were concluded? A. He put money on 
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Hessick's, I did not see the check, but the clieck I believe, 


Ilessick’s 
Mr. Peelle 


in Mr. Hessick’s case, the nionev went into Mr. 
case into the Metropolitan Bank in the name of 
and Mr. ]\IcKeever. 

“Q. Mr. ^McKeever of your firm, you meani? A. Mr. 
McKeever of the firm.’’ 

This testimony is the subject matter of parag^’aph 29 of 
the motion to strike in this cause, which motion |was over¬ 
ruled by the Court and exception duly taken. 


There came a time when I went to Xew York 


with ^Ir. 


would see us at 12:30. We saw him at that time, i 
was another gentleman in the room, ^Ir. Leonard 
Mr. Carter said, “You are from Washington?” 
“Yes, Mr. Carter, we have transacted considerai 


White. It was after Mr. Foley’s visit here, '^yhe latter 
])art of June, or July. ^Ir. White and I went into the office 
and asked for Mr. Carter. 1 gave my name, Mr. White- 
ford, of Washington, and Mr. Wliite, of Washihgton. I 
said I would like to see Mr. Carter, and was info^uned Mr. 
Carter was engaged, and wanted to know if I cou^d not see 
some one else. I said no, we cannot; I will justj be com¬ 
pelled to wait until he can see us. Mr. Carter seni word he 

iind there 
I think. 
I said, 
ble busi¬ 
ness with your Company,” and he said, “Through Mr. 
Smith?” And T said, “Yes, sir,” and I congratulated Mr. 
Carter on the showing his Company was making in Wash¬ 
ington. 1 said, “That is a hard worker down there 
130 and he is certainlv buving a lot of stations.” He 
said they were very nuich/yv pleased with ^Ir. Smith’s 
showing in the Citv. 1 said, “The reason T came ok'er here 
and brought Mr. White over is because I purchased Mr. 
White’s station for your Company and 1 have not been able 
to get Mr. Smith to close the deal.” He said, “MJiat do 
you mean by that?” I said, “Mr. White has a gasojline sta¬ 
tion at Fourth and C Streets that !Mr. Smith puijchased; 
some time has elapsed and he has not closed thcj deal.” 
“Well,” he said, “I have seen no contract for the purchase 
of a station at Fourth and C Streets.” I said, “Mtj. White 
has a contract from Mr. Smith, signed by Mr. Smith.” He 
said, “Is that so?” I said, “Mr. White, will you please 
give me the contract?” And he did, and I passed it over to 
Mr. Carter. (Witness refers to Plaintiff’s Exhibit Mr. 
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Carter read it, held it a much longer time than it would 
ordinarily take to read a small amount, I should say three 
or four minutes, then he passed it over, without comment, 
to this gentleman across the table, and he read it. He said, 
“Well, Mr. Carter, I want to call your attention to the 
ditTerence here in the way it has been signed. Apparently 
a different kind of lead i)encil that has been used, and,'’ he 
said, “apparently was not written or signed tho same 
time.” Mr. (’arter said, “Oh, well, I don't know anything 
about that, but,” he said, “that does not amount to any¬ 
thing"; h(* said, “Mr. Smith is not a buyer, he is a negoti¬ 
ator.” “Well,” 1 said, “Mr. Carter I do not know what 
vou mean bv that, but Mr. Smith was the buver for the 
Shell Oil ('om])any as we know him in Washington,'’ I said, 
“I have sold .Mr. Smith a number of stations.” He said, 
“What are thev:”' And T told him I sold him ^Ir. lies- 

ft 

sick's station at the corner of loth and C’hurch Streets, and 
I reiterated the conversation that I reiterated yesterday 

where .Mr. Hessick said, “I want $80,000.00” and 
131 Mr. Smith said “I will ])ay you $75,000.00,’' and 

Hessick said “I will gamble with you whether you 
l)ay $75,0()().0() or $80,000.00,” and Mr. Smith said, “Xo, 1 
cannot gaml)le with the Company's money.” He said, “I 
will })ay you $7(),150.()()." 1 said, “Mr. Carter, there was 

no one in that room e.\ce])t Mr. Smith and Mr. Oodden and 
^Ir. Hessick and mvself, and he did not leave the room at 
any time during the negotiation." “Oh, well," he said, 
“I do not know anything al)out that, but," he said, “Mr. 
Smith is a negotiator.’' He repeated that over, I su])])ose, 
three or four times, 1 should say more than that. He said, 
“Why, as a matter of fact, there is nothing that can be 
bought unless I buv it, evervthing has got to go across mv 
desk and 1 have to buv evervthing.” Thev had such an 

ft ft ft 

organization and so much territorv here and so much down 
here, that I had already seen and in Baltimore quite an 
office, and I said, “Naturally, Mr. Carter, you are certainly 
a verv busv man if vou have to o. k. evervthing.” Then the 
attornev said, “Well, Mr. Carter, I want to sav to vou that 

ft • • 

vou are not bound in this at all.” He said, “You are not 
bound by it." I said, “I am not an attorney and of course 
I cannot reply to that.” And I said, “I will let Mr. White 
do the talking; Mr. Carter. I have brought him over here.” 
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And ^fr. White said to Mr. Carter, “I was led to believe 
Mr. Smith was your buyer, Mr. AVhiteford caijue to me to 
buy my station, or he said he was sent by Mr. Srhitli and the 
paper was signed by Mr. Smith,” and he said, “T have sold 
])art of my ecpiipment and told people I have j^one out of 
business, and I have lost some of my business, and made all 
my arrangements to get out of business, and the reason I 
want to get out of the business is because my hjnilth is bad 
and iMrs. M^hito's health is not good.” Mr. (parter said 
that he was very sorry, he was very plenj^ant, but he 
132 said, “T am very sorry, Mr. IVhite.” Then T pro¬ 
duced a series of letters tliat I had \tritten Mr. 
Smith, and telegrams, I don’t know how many, but as many 
as 1 thought ])ertained to it, and showed thym to Mr. 
(’arter, and he read them, and he also passed thjem over to 
this gentleman that, as T said, was an attorney, and he said 
then, ‘AVell, T am very sorry you had to come up here,” he 
said, “Mr. Smitli is a negotiator, he is not a buyer. That 
is all I can say.” I said, “Well, Mr. Carter, Mr| White, of 
course, will have to say, it is his station and hi^^ ])roperty. 


it.” And 
our buver 


Carter, I 
iibout Mr. 
ii-e; I wish 


and he will have to say what he wants to do about 
Mr. 'White said, “Well, Mr. Carter, T feel that \ 
has bought my station, and that you have not lived up to 

vour aureenient, and I want to see what I can dolabout it.” 

* - ' . I 

.Mr. Carter said, “Very well, gentlemen, 1 am vjery sorry, 
but very well.” 1 also said to Mr. Carter, “MrJ 
am very sorry to have to say these things 
Smith."—first, 1 said, “1 wish .\ir. Smith were h(‘ 
you would call him in the room.” I had made ii (piiry for 
^Ir. Smith, and thev said he was not there. I said, “T am 
very sorry to say these things without Mr. Sn|ith being 
here, because ])ersonally T liked him very much.”| He said, 
“Well, Mr. 'Whiteford, it does not matter. I wil| take the 
matt(*r u]) with Mr. Smith, because T can see fro^n the let¬ 
ters that vou have written and the telegrams that vou have 
sent to .Mr. Smith ajiparently he has not kept his engage¬ 
ments with you, and he has not carried out '|diat you 
thought was the agreement.” 1 repeated agaiiL “T am 
verv sorrv Mr. Smith is not here so I could sav evervthing 
I have to sav with him here in this room. 1 will be verv glad 
also to i)ay my e.xpenses back to New York if you will have 
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Mr. Smith liorol so T can a])poar liere with Mr. Smith and 
sav tlio thinns ai»'ain before Mr. Smith that I have said.” 

He said, “That will not be necessary.” I did not 
133 ask him if it was not a fact that Mr. Smith was his 
biiyinn- aii’ent. I simply said, “M"e knew Mr. Smith 
as the buyer for the Shell (k)m])any.“ I said, “AVe knew 
him as the buy(*r." He said he knew about the station; he 
said, “Why, I know that station. T told Mr. Smith we did 
not want it. I told .Mr. Smith 1 did not want that station.” 
I said, “When, iMr. Carter?” He said, “Well, when I was 
down tile re.” 

Mr. Carter was here in Washin£>’ton durimx the time Mr. 
Smith was reii’ij^tered; 1 don't know how many times, bnt 
several times, because I had an engaii'ement with Mr. Smith 
one dav and W(‘nt down, and thev said, “You can't see Mr. 
Smith today, .Mr. (’artm* is in town and that means that Mr. 
Smith will bt‘ tied u|) with him all day and you niiglit as 
well beat it back. Tlu‘re is nothimi: doin<»- todav, thev are in 
a locked room." That was in the early i)art of January, 
much before Mr. White's alle<»ed memorandum of aii:ree- 
ment was signed. I know of Mr. Carter being here one 
other time; that was while Mr. Smith was at the Kaleigh 
Hotel. I think there were other times, but I would not like 
to sav more than that. There mav have been other times, 
but I only recall twice. 


C'ross-e.xamillation: 

On cross-e.xamination the witness testified as follows: 

I sold till* Hessick property to the Shell Company. I sold 
the \Valker proiierty to the Shell Company. I sold the 
Connecticut Avenue and Yuma property to the Shell Com- 
})any. 1 tried to lease the Levi Cook’s ])ro})erty on 29th 
and M Streets to the (’onp^any, but it fell through. Mr. 
Hessick paid my commission in the Hessick sale. Mr. 
AValker paid my commission in the \Valker sale. Mr. 
Xausuy, the owni*r of the pro]>erty, jiaid my commission in 
the Yuma and (Connecticut Avenue sale. 1 came in contact 
with Mr. P'eelle in the Hessick sale, the (’onnecticut 
134 Avenue and Yuma Street sale and the Walker sale. 

Mr. Peelle })re])ared the ])apers in connection with 
those deals. He said those pajiers would have to be sent in 
some cases to Mr. Smith, and in some cases he said to New 
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York. He didn’t sav wliv tliev would have tol <?o to New 
York, but my understanding was they had to get money 
down here, money to settle these contracts. Mr. Peelle 
nev’er told me that all contracts had to go to Ncnv York for 


never told 
but the let- 


approval. lie said all contracts—in some casesj he said, to 
Mr. Smith or to the New York office; that he cduld not get 
the funds down here, he couldn’t raise any fijnds except 
some small slight funds he had here, until the ])apers were 
forwarded. lie didn’t tell me that no sale could be closed 
finally except with the approval of the New york office. 
]\Ir. Sawin never told him that. Mr. Smith ne\k‘r told me 
all these sales would have to be approved in Nevl York, and 
the contracts apiiroved in New York. Mr. Folex*! 
me that. At the time I went to see ^Mr. Peelle ab 
ter granting a sixtv dav extension, he told me at that time 
he could not give me the letter until he received instruc¬ 
tions from Mr. Smith. Mr. Peelle didn't tell nie that the 
Comiiany would not give any such letter. Mr. Peelle said 
he called ^Mr. Smith, and he said, “What was tl|e purpose 
of asking me to call?” I said, “There is a little trjouble.” I 
said, “Mr. Smith was to give you instructions to|prepare a 
letter in which Mr. Smith wants sixty days extension to 
close this deal.” He said, “Very well, Mr. Wl^iteford, I 
will call.'’ He said, “You will be there at my 4hh'<-*?” I 
said, “Yes, I will be there with Mr. White at 11| o’clock.'’ 
And we were there. At no time did Mr. Peelle telll me that 
the matter had to be approved in New York, lll^ said the 
jiajiers had to go to New York, that money hacj to come 
down, that money could not come down until the papers 


Between 
on April 


went over to New York to close the deal, 
loo the time that this memorandum was signed 

121 and the time 1 saw Mr. Carter in New York, Mr. 
Smith re])orted that he had to have an extension; that the 
funds wer(‘ held up. Between April 21, 1930, and the time 
that I saw Mr. C'arter in New York with Mr. White, Mr. 
Smith re})orted to me that he was trying to put through the 
deal in New York. He said he wanted the statioi^, wanted 
the gallonage. I was pressing him at the moment. He 
said, “Whiteford, the funds are held up. They haye trans¬ 
ferred me here to straighten out this mess. I must have 
an extension. You can get it for me.” He told mj3 that he 
was doing everything in his power to get it throi^gh. He 


116 


SHELL eastern PETROLEUM PRODUCTS VS. 


told me tliat out in the corridor here vesterdav, that lie was 
trvin^ in everv wav, ves—as late as that. He told me 
before the conversation on vesterdav that he was doin<»- 
everythin^: in his jiower to ]nit it throui*-h; that he didn't 

have the inonev; thev didn't have the funds. At no time 

• * 

did he tell me that lu* could not ^et Mr. (\irter to approve 
the contract. Wluni Mr. Foley came down here he didn't 
tell me that the ('omjiany would not approve the contract, 
lie said that .Mr. Smith had sent him down here to see if he 


could not i^et Mr. AVhite to ai*‘ree to lease the ])ro})erty for 
ei^ht y(*ars at ^(i.OOO.OO a year, with an ojition of jmrchase 
and not ohliuation to ])urchase. He asked me to prepare 
the papei*, PlaintitT's Hxhihit Xo. (I. He didn't ask me to 
draw the commission ai»-remnent that 1 attached to paper. 
He has never demanded of Mr. AVhite the jiayment of the 
commission a.u’reed to be jiaid. It is an uncompleted trans¬ 
action. AVhen I saw Mr. Peelle in his office the afternoon 


the memorandum was signed, A])ril 21, he said he would 
not })r(‘])ar(‘ any contracts until he first had instructions 
from Mr. Smith. 1 kn(‘w there had to be some ])a)>ers ])re- 
pared, and 1 knew that the ])a])ers that Mr. Peelle ])repared 
had to b(‘ sent to Xew York. I never saw the jiapers 
1.‘16 Mr. Peelle ])repar(‘d in this matter. At the time the 
memoi-andum of A])ril 21 was si<»-ned Mr. Smith said 
he would send a i^eiitleman down to check it u]). That was 
all that was said about (‘(iui])ment. There was no discus¬ 
sion as to what he should ])ay for his eiiuipment. 


Thereupon tin* followinii’ occurred: 

“Q. So that when you left there on April, 1930, no one 
understood just what e(iui])ment was to ii‘o in the event that 
deal was closed? A. Xo sir. 


“Mr. (Jardiner: I object to that as an assum])tion. He 
asked him if no one understood that. That is not the ri^ht 
(juestion. H(‘ should ask him what was said. 

“Mr. {iath‘v:' 1 didn't ask him what he understood. The 
(juestion was answered. 

“The Court: I think what thev understood would be the 
subject of the condition of their minds, the state of their 
minds. 

“^Ir. (lardiner: Then the answer goes out? 

“The Court: That (juestion and answer go out. 
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“Mr. Gatley: Your Honor will allow me an cjxception? 

“The Court: Yes. 

“Up to the time I left there nothin," was sai(| as to what 
equipment was to go in the closing of this deal. 

“Q. You understood, of course, that the gas jstation was 
to go with the real estate? .| 

“Mr. Gardiner: I object to wliat he understood. 

“The Court: Objection sustained. 

“Mr. Gatlev: Exception, vour Honor.” 

They were negotiating for the purchase of thejgas station 
and the real estate and the improvements ui)onjit, and the 
gas station and the real estate were the two proper- 
137 ties that entered into the transaction. ''Plie pumps 
and those things were not discussed. Mr. Smith had 
a way of doing business, Mr. Gatley, that was ditferent 
from what any one else Iiad. lie was buying- the gasoline 
station. That is all he was talking about. He Acanted the 
business. He wanted the gallonage. 

In the conversation with ^Ir. (kirter in Xew York IMr. 
Carter said Smith was a negotiator. He didn’t sav “I 
o.k. them and sign for the Shell organization”; he didn’t 
say “I sign everything. Everything that hapiieils ])ertain- 
ing to the Shell Conqiany 1 hav’e to o.k.” Hc| said, ‘‘I 
have to purchase everything. Everything has tolgo across 
my desk.” I did say to him “You are a very pusy man, 
Mr. Carter, if you have to o.k. everything and pi.gn every 
paper. You surely must be a very busy man. |You have 
got a big job.” He said he had to buy everything; every¬ 
thing had to go bv his desk. 


On redirect examination the witness testified as follows: 


I have never seen a gasoline station or anythiiig bought 
like Mr. Smith bou.ght Mr. White's station—with no dis¬ 
cussion of equipment, or anything. The discussion oc¬ 
curred at Mr. Peelle’s office. There was nothing mentioned 
as to what was to go with it, tyi)ewriters, or equipment of 
any kind. As they went down in the elevator I ajsked Mr. 
Godden, “T wonder what he bought.” Godden said, “I 
don’t know.” 

I have sold real estate for eight years, and I have never 
seen it bought that way or sold that way. All the^se trans- 



118 


SHELL EASTERN PETROLEUM PRODUCTS VS. 


actions that he bought were in the same manner, just bought 
the station. He said that he bought one station in fifteen 
minutes for $200,000.00—the station at 14th and ^larvland 
Avenue: agreed to lease it for 20 years, so he said to me, 
at $12,000.00 a year, with a guarantee to buy it for $200,- 
000.00 in twentv vears; and he bought it in fifteen 
138 minutes. That gasoline station is now being oper¬ 
ated by the Shell people. 


On 


recross-e.xamination the witness 


testified as follows: 


“Q. Mr. Whiteford, don't you know, as a matter of fact, 
that in the Iless'iek deal, before the deal was closed, that the 
contracts were prepared by Mr. Peelle containing a descrip¬ 


tion of all the pro])erty that was sold? A. I didn't read 
the pa])er that Mr. Peelle prepared, but my belief is that it 
did include all those things, that there was an argument in 
the office at that time about it with Mr. Hessick. There was 
nothing mentioned in the Raleigh Hotel whatever about it, 
to the best of inv knowledge and belief. I believe con- 
tracts were ])repared in ^Mr. Peelle’s office. I don't know 
who prepared them personally. And I believe those con¬ 
tracts did include the equipment and the things they were 
buying. I didn't see them, and I don't know about that. 
T know there was a discussion at that time with Mr. Hes¬ 
sick that he didn't understand that he was selling this or 
that and certain other things. There was nothing of that 
nature discussed at the Raleigh Hotel, to the best of my 
knowledge and belief, as to what was going with the station, 
what Mr. Smith was buying for the Shell ('"ompany. They 
finallv agreed and the station was taken over bv the Shell. 
I don't know that those contracts were sent to New York 
for approval. T know they were sent: that Mr. Peelle said 
that he would have to send them before the funds could 
come down. I don't know that Mr. Peelle told me that the 
deal could not be closed until the contracts had gone to Xew 


York and come back from Xew York.” 


Thereupon, in order to further maintain the issues on 
their part joined, the plaintiffs called as a witness Stewart 
Eugene Godden, who testified as follows: 

I am in the real estate business and have been for 
139 approximately ten years. In 1930 I was with Mc- 
Keever and Goss as Sales Manager. I know Mr. Guy 
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S. liiteford, and I know D. T. Smith, commonly known as 
Dixie Smith. I first met Mr. Smith about the jist of Jan¬ 
uary, 1930, at the Raleigh Hotel, with Mr. Whitleford. We 
were introduced by Mr. Wildman, who was connected with 
the Shell Company. I had known Mr. Wildman for some 


weeks, having met him at our office. Mr. Wildman told us 
he was with the Shell (/ompany, which was coming into 
Washington, and wanted locations. We specialized quite a 
little bit in that kind of real estate activity, anq it was in¬ 
formation that we thought was very valuable. |He said he 
had nothing to do with the ])urcliasing end of th4 thing, but 
he would let us know when the buyer would coniie to town. 
He said that ^Ir. Smith was a buyer for the Shell Oil Com¬ 
pany, and the man that had charge of buying stallions here. 
I went to the Raleigh Hotel and met Mr. Smith, <|nd I think 

Mr. Wildman introduced us. 1 think he was there. Mv 

1 • 

conversation was principally with Mr. Smith. It was in his. 
rooms in the upper part of the hotel. Kvidently There were 
a number of other men with him, and they had several 
rooms, but Mr. Smith made his head(piarters in two of the 
rooms. We went there and discussed gasoline' stations. 
They were probably in a hurry and everything was a little 
disordered. There were a great many maps, blue prints 
and drafts of one kind or another—charts of the Cjity, show¬ 
ing locations of various gasoline stations, with different 
colored ])ins indicating, I think, the different <|*hain sta¬ 
tions. There was several men there in Mr. Si^iith’s or¬ 
ganization. He said he was there to buy statioilis for the 
Shell P]astern Petroleum Products Company and, bf course, 
we wanted to know what kind of stations, the si es, going 
stations. He wanted as many stations as he could get, but 


he also wanted to look at sites. We had a jtypewrit- 
140 ten list of various sites and various stations, which 
we submitted to him, and pointed out to hiib on some 
of these City maps that we had there, and then bade ar¬ 
rangements to take him out on the following day, which we 
did, taking him around on quite a tour of the city. I be¬ 
lieve we may have shown him as many as twenty-five loca¬ 
tions. After that I saw him, except for week-ends, from the 
time he was in Washington, almost every day. I talked 
with Mr. Foley, of his organization. I am not sure just 
when Mr. Foley arrived, but the very first day I |ook him 
out to show him around. Mr. Foley was Mr. Smlith’s as- 
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sistaiit. ]\Ir. Smith asked us to take him and show him the 
sites that we had showed Mr. Smith. We took him ])racti- 
cally over tlie same route. I was present when the deal 
with ^Ir. Hessiek was made. 


Thereupon tlie following: testimony was tentatively re¬ 
ceived in evidence over the objection of the defendant as to 

its materialitv and relevancv: 

» * 


The Court: I understand this is for the ])urpose of show- 
im»: the ai^encv or authoritv of Mr. Smith? 

Mr. Gardiner: Precisely. 

!Mr. Gatley: It ^oes in subject to that objection. 

The Court: Yes. 


We had broipuht Mr. Hessiek to Mr. Smith's head(iuar- 
ters at the Kaleiirh Hotel at Mr. Smith's sui»*«»estion. As I 
recollect, his lanirua.e:e was somethin”* like this: “(let Hes- 
sick and I will buy that station.'’ 1 had talked to him about 
what a liood station it was on a street that was as hard to 
<»*et stations on as that one. I had discussed this station 
with him ])reviously and he had all the information, the 
gallona”*e and the size of it and all, which I had ”*iven him. 

After a few ])leasantries, Mr. Smith asked Hessiek what 
his price was. Hessiek said he was askini** a Hun- 
141 dred Thousand Dollars for the station, but that the 
oil business was not to his likiiiir; he was in the tire 
business up there, he and Alex Jones; that they wanted to 
continue the tire business but did not want to continue the 


gasoline business and, therefore, he would make some con¬ 
cessions on the Hundred Thousand Dollar price. Mr. Smith 
said finally that he would give him $7r),000.0() for the sta¬ 
tion. i\Ir. Hessiek wanted $80,000.00 and said, “I will sell 
for $80,000.00.” We had them $5,000.00 apart for quite 
some time. The thing that refreshes my recollection on 
that was that Hessiek offered to flip a coin whether it would 
be Seventy-five or Eighty, and Smith said he couldn't 
gamble with the Company’s money. Finally I think he 
gave Hessiek a little concession and said, “I will pay you 
$76,150.00 for it, just about that amount. Hessiek de¬ 
bated, I think, with himself, talked with me and talked to 
Whiteford about that, what he had better do about it, and 
I said, “I think that is the limit that he will pay.” I dis¬ 
cussed it with Hessiek, and then he came back and talked 
to Mr. Smith. ' Finally Mr. Hessiek said, “Well, now, Mr. 
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Smith, if I accept this price, is it a deal?” femith said, 
“Absolutely.” They shook hands and Hessick went on. 
Smith said, “Go up to Mr. Peelle’s office. I will have him 
draw up the papers.” There was some discusffion at that 
time about what the deposit should be. It Iwas finally 
ai>reed, I believe, that the deposit was to be $5,Cp0.00, to be 
held jointly by Mr. Peelle and Mr. McKeever an|l deposited 
in the National Metropolitan Bank. There wercj no papers 
sii>'ned then, just shook hands. The Shell G()mj)i^ny is ()i)er- 
ating‘ that station now, and have since the formed transfer 
was made. 

This testimony is the subject of paragraph 30 of the 
motion to strike, filed in the cause, which motion was over¬ 
ruled and exce])tion duly noted. 

142 Another deal with wliicli I was connected was the 
northeast corner of Wisconsin Avenue ai^d Warren 
Street, owned ])v a man named Mr. Walker. We submitted 
that to Mr. Smith. It was Mr. Walker’s home. We gave 
him all the information he asked about it. Afterwards we 


all came together at the Kaleigh Hotel, in the sijime room. 
The price of the station was discussed and the j'Voposition. 
^Ir. Walker wanted $6(),0()0.0() all cash. He had jmade that 
type of a buy himself, and he wanted to sell it the j<anie way. 
.Mr. Smith said, “The Shell (’ompany are coniii(g in here 
and buying an awful lot of ])roperty, and if they paid all 
cash for it, it would take a tremendous amount of monev. 
They would like to ]^ay about twenty-five ])er cent cash and 
their notes were perfectly good; would be secured against 
the real estate and signed by the Shell Compai|y and be 
made an obligation of the Shell (’ompany"^ \\|hich was 
good.” So finally we induced Mr. Walker to take $60,000.00 
and to take it on the basis of either fifteen or twenty thou¬ 
sand dollars cash and the balance a trust secunnl on the 
j)ro])erty. The arrangements were made immediately for 
him to go to Mr. Peelle's office. In this particuh|ir discus¬ 
sion we were there about thirty minutes all together. No 
contract was signed there that day. iMr. Smith said he 
would make arrangements with Mr. P'eelle's cfiice and 
notify us for him to go there and sign the papers. 

After that Mr. Whiteford and I made a number of trips 
to Baltimore to see Mr. Smith on various deals. He had 
headquarters at the Lord Baltimore Hotel, having several 
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rooms. I saw Mr. Sawiii there at different times, and I 
think a man by the name of Batt. I saw Mr. Craig Wilton 
at the Raleigh Hotel. 1 think there was a chap by the name 
of Neale, possibly lie may have had something to do with 
the appraising of sites. At that time I didn’t know any¬ 
thing about the AVhite station. In one of our meet- 
143 ings with Mr. Smith at the Raleigh Hotel discussing 
different ])roperties and projects, Mr. Smith asked 
Mr. Whiteford and mvself if we knew the White station on 
Massachusetts Avenue. We didn't know it. He said, “The 
White station is a good station; go and see if vou can get 
that for me.’' The dav following Mr. Whiteford called on 
Mr. and Mrs. White about the station, to get their ]irice, I 
called with him on the Whites to get their prices, and so 
forth. We went to see Mr. Smith the following day and 
told him that White wants $100,000.00 net for the station 
cash. Smith said, “I cannot ])ay or I don't want to pay 
that much for the station: that fellow will take less money." 
I said, “I don't believe 1 can talk ^Ir. White out of that. 
!Mr. Whiteford does not think he will bend much on that. 
;Mr. Smith said that he couldn't pay all cash. It was about 
the same—that he had a number of cases: that he would be 
willing to pay part cash and part of the balance taken back 
in a trust. He asked us to kee]) working on him. At my 
tirst contact with .Mr. and ^Irs. White we endeavored to get 
them to take the twentv or twentv-five thousand cash and 


the balance back as a tirst trust on the property, with Shell 

as the res])onsible party back of the lease, on the note, 

rather, but we didn't meet with much success. The matter 

drifted along then, we reporting every develo])ment to Mr. 

Smith. For some time there were not any real developments 

at all. Thev would not budge. Mr. Smith was verv an.xious 

to lease stations with an option to buy them. It would be a 

smaller outlay of money and meant, as he e.xplained it, that 

thev could come along when the monev rates were right, the 
« ^ « * - 

money market was right, and get a bond issue to take up all 
their options that they wanted. They had both options 
and obligations. They had the option—they took the option 
if thev could get tliat contract, but if thev had to take 
144 an obligation in some cases they accepted that. So, 
after several conversations, two or three of which I 
was at, we believed that we had gotten Mr. White and Mrs. 


JAMES F. WHITE ET AL. 


123 


White to a leasing proposition, provided they knew the 
property was sold, that is, where there was ar obligation 
on the part of Shell to buy it. That was about the date 
when }sIt. Smith asked us to bring Mr. White to he Raleigh 
Hotel to meet him and he would be in town that dav. On 
the day we met at the Raleigh there were present ^Ir. D. T. 
Smith, Mr. White, ^Ir. Whiteford and myself. As 1 recall, 
.Mr. Smith said, “Mr. White, I would like to make a deal on 

this station. I am here todav to make a deal on it. but vou 

* * 

have got to be reasonable.’’ i\lr. White said, “Well, 1 am 
]’)erfectly satisfied with my station. 1 would like to sell all 
1 ‘ight, and go out of business and go away for a wliile. But, ’ ’ 
lie said, “what have you got to offer?” Mr. Smith made 
him a proposition of a lease for ten years at, I believe, six 
per cent, which meant Six Thousand Dollars a year, and 
the Shell Company to pay taxes, interest, and so forth, and 
an option to purchase the property at a Hundred Thousand 
Dollars. I believe he tried a lower figure thai^ that, but 
realized that White was very firm in that rosbect. Mr. 
AVhite said no; that he didn’t want to lease thelproperty; 
that if he was through with the property he wanted to be 
entirelv through with it. He wanted to sell out At that 
I'loint Whiteford and myself suggested to Mr. White that if 
he would lease the property for a term of ten y<Mirs, with 
the Shell Company obligating themselves to buy it during 
that time or at the end of it, that it was jus< as good 
a proposition as a sale; and it would be easier foil the Shell 
(V)ni]iany to meet because it was under the principle of not 
l)utting out a large amount of cash, which they were trying 
to avoid. We discussed the number of vdars. Mr. 
14b White wanted a five year term. Tt finally (leveloped 
that they agreed on an eight-year period. There was 
one thing that was bothering Mr. White, and that was the 

fact that he had fortv or fiftv thousand dollars worth of 

* ^ 

obligations, probably some of them on this property and 
some of it on other properties that he owned, that he 
wanted to clear up; wanted to pay off; and that that was 
why he wanted cash to do it with. Mr. Smith sj^id, “We 
can handle that. We will get you a loan of $50,000.00 on the 
property as a first trust.” Mr. White- objection to that 
was that when this first trust came due “How will I renew 
it ?” To that Mr. Smith replied, “Well, we will m^ke it run 
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until the site is purchased and taken over by the Shell Oil 
Company.-’ That helped to iron out some of the difficulties 
in gettinir a meeting* of the minds. I told ^Ir. White that 1 
thought that was as far as Mr. Smith would go; that that 
was a very splendid deal for him; that it was safe in every 
way, and that'he ought to make it. lie thought it over a 
while and asked Mr. Smith “Xow, is this a deal if I agree 
to these terms and conditions?'' Mr. Smith said, “It is, 
absolutelv.” 

And when AVhite agreed to it. White wanted a proposi¬ 
tion, a contract, an agreement in writing. We were in an 
unused sample room of the Iiotel, and there were not any 
writing materials of any kind available. An old slip of 
paper out of one of the pockets was used to write an agree¬ 
ment on. 1 believe that ^Ir. Smith wrote that out, and I 
know that he signed it and .Mr. White signed it. 

Real estate men at a time like that are generally, have 
"ot a little bit of an eve on the commission, so Mr. White- 
ford said, “Xow, Mr. Smith, what about the commission? 
Who is going to ])ay the commission in this case?" Mr. 

Smith said, “ilow much is it?” He said, “$3100.00; 
146 the commission will be $3100.00.” “Well,” Mr. 

Smith said, “Mr. White, I think you have made an 
awfullv i>ood deal. You have made an awfullv good deal 
here. Von ought to pay it.” Mr. White said, “I haven't 
got the cash to pay it.'’ Smith said, “Well, I will give you 
a year’s rent iii advance. I will give you $6,000.00, and you 
pay the commission.” That agreement was reached. 


Witness is shown Plaintiff’s Exhibit Xo. 3 and says the 
body is in the handwriting of D. T. Smith. 

Mr. White also signed it and then the bottom part is 
Whiteford's, viz. “Commission payable at the time of 
lease to McKeever and Goss.'’ Signed by J. F. White. ^Ir. 
Smith signed it after he had written it out and passed it 
over to Mr. White to sign, and then Mr. White signed it 
and signed the agreement to pay the commission right 
about the same time. ^Ir. White wanted the paper, but 
Mr. Whiteford took it, because he wanted to show it to 
Mr. Peelle. The idea was that Mr. White was to get this 
deed and Mr. Smith had made arrangements with Mr. 
Peelle’s office for Mr. White to come over and have papers 
drawn. 


JAMES F. WHITE ET AL. 


125 


Asked if Mr. Smith gave any instructions ibout it at 
that time; in other words, did he tell Mr. Wliiteford to 
take it to Mr. Peelle, the witness stated “I can|iot answer 
as to that, but I know that he made arrangemeijits for Mr. 
White—that he would let him know when to gb to get in 
touch with Mr. Peelle; that he would let Mr. \iniite know 
when to go to that office.’’ I 

Shortly after we had this meeting at the Raleigh Hotel I 
saw Mr. Sawin and Mr. Sawin wanted to go over to see 
White to take papers over to him and have hifn go over 
them. So I took him over to White’s house in|the after¬ 
noon. When we went over he had some papers! with him. 
W e saw !Mr. White. Mr. Sawin had a typewritten paper, 
or several of them, that he wanted Mr. White’s o. k. 
147 on; wanted his approval and signature. Mr. White 
and Mr. Sawin went over the whole paper writing, 
and I think there were one or two things they were in sort 
of dispute about, but those were ironed out. I din’t recall 
what they were and Mr. White, if I recall correctly, signed 
the document. After leaving there Mr. Sawin jsaid they 
were making arrangements to get the loan, that \yas a part 
of the deal, and said it was not an easy matter to ^et it, but 
he had everything cleaned up so they could settle in the 
thirty days. I think Mr. White was anxious to l|:now just 
how soon thev would be readv to take over the station; he 
had employees there that I think were rather ijpset, not 
knowing whether they would continue with the ne^l^ concern 
or whether they would go and get other jobs. He Iwas wor¬ 
ried about that feature, and Mr. Sawin assured jliim that 
they would move just as rapidly as possible. I do not know 
whether he set any exact date or not. On April 21st, after 
leaving the Raleigh Hotel, Mr. Whiteford and I told Mr. 
Smith about a filling station site that we believed we could 
get for him at the northwest corner of 18th and Streets, 
just off Connecticut Avenue, and he wanted to Ic^ok at it. 
So we drove him up there and looked at the site, and told 
him about what arrangements we thought we could get on 
a lease for him. We had one or two other sites wanted 
him to look at, but it was getting too close to train time, so 
he said, as I recall, “Well, you fellows have made one good 
deal today, let me go now, let me go back to Baltimore, and 
I will make the rest of the deals through vou fellows.” He 
said he was coming back the following week. I sijiggested 
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that it would be more convenient if he would stop at the 
Hamilton Hotel, which was near our office, that he could 
have access to our plat books and things, could come in any 
time he wanted to and save himself some time, and 

148 we would be closer, so he asked me to make reserva¬ 
tions for him and Mr. Sawin for the following Mon¬ 
day, which I did. 

Cross-examination: 

On cross-examination the witness testified as follows: 

I believe the contract in the Hessick deal was prepared 
in Mr. Peelle’s office, on ^Ir. Smith’s instructions. I would 
imagine the contract in the Walker case was prepared in 
the same ])lace as also the contract in the Connecticut Ave¬ 
nue and Yuma Street deal. 

Mv recollection is that at the time we went to the Raleigh 
Hotel, on A])ril 21, we had gotten Mr. White away from the 
firm stand that he had of $100,000.00 net, all cash, to him. 
I believe I stated in mv examination that I believe we had 
gotten the Whites to agree to a leasing proposition, that is 
my recollection, not an exact leasing proposition, but to ac¬ 
cept some ])roposition of that sort. I don’t know that there 

was anv definite statement on that bv the Whites. It mav 

» % * 

have been in our trying to get them to weaken on the price 
and to change the matter of terms that I had as much an 
impression as anything that !Mrs. White would be agree¬ 
able to some form of lease, if they were going to buy. She 
was very firm against anything other than straight sale, 
for quite a considerable period. I am not sure whether I 
got it from Mr. White or Mrs. White. I cannot recall the 
conversation. I cannot recall a conversation of that kind 
bv Mrs. White. It seems to me that Mr. White had, at the 
time we went to the Raleigh on April 21, agreed that if he 
received $100,000.00 net for his station, that the commis¬ 
sion of $3100.00, the price would have to be $3100.00 higher 
than that, so the commission would be paid. In other 
words, in order to pay us a commission, he would have to 
receive $103,100.00. I probably had seen an agree- 

149 ment on the subject, but I don’t recall it except by 
hearsay, but I believe it was written. I don’t know 

that I can set the exact time that the agreement was en¬ 
tered into. 
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When Mr. Sawin came down I don’t know I said to 
him I was not as familiar with the matter as !Mr. tWhiteford; 
I don’t think I said it. He told me he had thd papers in 
this case that he wanted to go over with !^^r. jWhite and 
secure his approval. I did not see the paper. At Mr. 
White’s house we were sitting in their living room and I 
believe that Mr. Sawin and ^Ir. White worked out part 
of their proposition on the dining room table, but I am not 
sure; maybe it was the parlor table in the adjoining room. 
Mrs. White was sitting in the living room most olf the time. 
I don’t recall what conferences there were or wjiether one 
person left the room or another. I am not certain whether 
or not Mr. and Mrs. IVhite went anywhere otlnt'r than in 
the room where we were conferring about the matter. I 
think she read the paper. T think he read it first and then 
passed it over to her in the living room, where I was, at 
the time. I don’t recall whether she was in the room when 
we first went there, or whether she came in lateij. I don’t 
recall that Mrs. White asked who prepared the i^apers. I 
am unable to remember exactly whether just ^|Ir. White 
signed it, or whether Mr. and Mrs. White both sigjned it. I 
do not recall that, because I believe the signing |was done 
in the other room where they had a table. If th|?y signed 
it in the other room, I ])robably did not see it. Tt| seems to 
me that I did, because T knew they were signed, bjit I can’t 
be positive whether I saw the actual pen go on lit. I am 
not positive whether I saw Mr. and Mrs. White si^n or not, 
and I am not positive that I saw ^Ir. White sign \t. 

I don’t recall anything being said on 
150 1930, with regard to the equipment. T! 

something said about stock on hand at the 
station would be taken over. Bv ‘‘stock on handV I mean 

• I 

gasoline, oils, and such as that. ]\[y recollection is that the 
purchase included tlie business and the use of the gasoline 
equipment, otlier than pumps, perhaps, that might not 
belong to Mr. White. I think something was satd about 
that in regard to the material on hand, the stock \>u hand, 
but I do not think anything was said about the eqjuixjment 
of the station. I understood the whole station wjis being 
])urchased, not just the building and grounds, wei-e being 
leased, rather. I don’t recall anything being said about 
their sending some one down to make a list of th^ equip¬ 
ment. Asked what was said about the preparation of the 


April 21, 
lere was 
time the 
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papers; the witness said “In that case, as said in other pur¬ 
chases made, Mr. Smith said, ‘I will get in touch with Mr. 
Peelle’s office and make an a])i)ointment for you to go 
there to sign the necessary papers.’ That was all that was 
said that 1 know of.” 

AVe discussed a <rreat manv different wavs of having Mr. 
White get rid of his station, leasing and various ways, 
under various terms and conditions, that was discussed, 
not once, hut a number of times with both Mr. and Mrs. 
AMiite, and the advisability of doing it, so the leasing 
proposition was discussed with ^Ir. White and Mrs. White, 
too. This ])roposed deal was never discussed by me and 
Mr. and Mrs. White before April 21, at the time of the 
meeting at the Raleigh Hotel, in its exact terms. It was 
in substance. A lease and a procuring of a mortgage and 
the assumption of a mortgage and the rental that was to 
be made and the term of the lease and the question of 
whether or not ^Ir. White was to go into the gasoline busi- 
ness anvwhere in the District, all those things were dis- 
cussed l)v us there with Mr. and Mrs. White before 
151 April 21, 1930, in an attem])t to show them that it 
would be advantageous to them to make a leasing 
agreement of that kind with the Shell Oil Com])any. Those 
things were discussed at different times. On April 21, 
1930, I believed that our work had done some good. I be¬ 
lieve thev understood more about the leasing than thev had 
in the tirst place, where they would not even discuss it at 
first, the first time I went there. All of the discussion was 
not with me. 

1 don't know that I can recall anv exact words of Mrs. 

% 

White. I know she did ask quite a good many questions 
about it, and one point that seemed to be very firmly fixed 
in both her mind and her husband’s was that she would 

not lease the station under anv condition unless thev knew 

♦ * 

that the option would be exercised at the time. I do not 
think Mrs. White said she would do it, but said thev would 
not, under anv conditions, unless thev knew thev were 
going to be rid of the station eventually. Up to April 21, 
when we went to the hotel, with Mr. White, I thought Mrs. 
White was right firm in asking $100,000.00 in cash, and 
nothing else, but I believe that she had changed her posi¬ 
tion some previous to April 21. I think that by April 21 
that ^Ir. and Airs. White were not quite as firm on that 
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proposition as they had been before, they wapted to sell 
the station, and on a deal that hangs along ab tliat did, 
sometimes yon can get one side or the other to do things 
they did not intend to do at first. At various tipies I have 
heard her say she would not lease the station at all, she 
wanted $100,000.00 net cash to them, and so forth, but that 
was some time previous to April 21, 1930. I 4011 ’f know 
tliat I can recall exactly what Mrs. White said bcifore April 
21, 1930, on the subject of leasing this station. A^ed ‘‘Can 
you recall anything that Mr. "White said tot you prior 
152 to April 21, 1930, about leasing his station^” tlie wit¬ 
ness said, “He said at that time that he would not 
lease the station. I don’t believe I can recall exactlv what 
he said. I can recall that ho said he would not Jease it in 
the beginning. After saying that in the beginning, between 
that time and A]jril 21, I can recall that he ask(}d a good 
many (piestions about the leasing, when we ha^l brought 
the leasing ])roi)osition up. 1 don't think that he ever said 
that he would. I was positive from talking to him and 
some (questions asked that he was interested in leaning in 
that direction. They, of course, expected to sell t|ie station 
all cash, not with a cash payment.” j 

Mr. White had a few obligations. T believe th(|y totaled 
something like $50,000.00. A cash payment of thejkind that 
we had suggested would be advantageous to Sh|?ll would 
not have been enough to hav’e taken care of the^je obliga¬ 
tions, and he wanted to sell for all cash. PTe \\[anted to 
have about Fifty Thousand Dollars clear of all tl^ose obli¬ 
gations. He would not at that time agree to a clash pay¬ 
ment of fifteen or twenty thousand dollars. ITe didn’t say 
he would entertain a cash payment of $50,000.00. At the 
conference of April 21, 1930, Mr. White seemed to fully 
und(*rstand the proposition as outlined there. Pie signed 
it. I don’t recall that he said anything at all about| discuss¬ 
ing it with his wife. I would not sav that he did liot. 

I 

Redirect examination: 

I believe that ^Ir. and Mrs. White were together there 
at all times when I was talking with them, when we were 
discussing this thing with them. j 
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Thereupon lliere was offered in evidence a letter written 
by Mr. Gardiner to the defendant company, dated July 18, 
1930, wliich letter was marked Plaintiff's Exhibit 24, and 
is as follows: 

153 (Plaintiff's Exhibit No. 24.) 

July 18, 1930. 

Shell Eastern Petroleum Products, Inc., 

122 East 42nd St., 

New York, N. Y. 

Gentlemen : 

Attention Mr. D. T. Smith. 

Mr. aiui Mrs. J. F. White, of 400 C St., Northeast, have 
placed before me the contract entered into with your Com¬ 
pany, through your Mr. I). T. Smith, for the ])urchase of 
their ])ro])erty located at 400 (' St., N. E., this city. 

It is to be regretted that a company of your purported 

size should endeavor to avoid vour contract as vou have in 

• « 

this instance. 

Please lie advised that I shall file suit against your com¬ 
pany and your .Mr. Smitli for specific performance, and 

this letter is forwarded to vou as a matter of courtesv 

* * 

before such proceeding is begun. 

A co])y of this letter is being sent to your local repre¬ 
sentatives, .Messrs. McKeever Goss, and Mr. Guy S. 
Whiteford. 

Yours verv trulv, 

(Signed). ‘ ‘ W. GWYNN GARDINER. 

154 Thereu])on, to further maintain the issues on their 
part joined, the ])laintiffs called as a witness Robert 

Houston Koontz, who testified as follows: 

I am Assistant Manager of the Raleigh Hotel, and liave 
been such for ])ossibly four years. He states that he was 
served with a subpcena duces tecum to produce in court the 
register of tlie' hotel for December, 1930, and January, 
February and .March, 1931, together with ledger showing 
payments or statements of the account of D. T. Smith and 
others. 
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Tlie records at that time were made up by t|ie different 
clerks in the office, the main ledger being in chlarge of the 
cashier- and clerks. I had charge of the corrj^spondence. 
The records I have brought with me were prep^ired by the 
clerk in the office known as the front clerk. Hit name was 
Culp. He now works for the defendant Com|:)any. The 
records that I have are the cashier’s cards Ifept in the 
cashier’s file, showing the rate on the room, the| number of 
rooms occupied, and carried so from each day. It starts 
with the fourth day of January, 1930, registered by Mr. 
David T. Smith. He first had room 867. Some time during 
the day he was changed to two rooms together, 5|5 and 516. 
He occuj)ied those rooms from January 4th until the 25th 
day of January, when he gave up the rooms. '|^he record 
shows that Mr. Davis was there with him. Mr. IFolev was 

i * 

there a very short time, December 21 and 22, ]|929. The 
only ones 1 know that were there with Mr. Smitlj were Mr. 
Foley, Mr. Shaw; 1 cashed several checks for hirrl, I cashed 
some for ^Mr. Smith, I don’t know whose checks tjhey were; 
1 am sure some of the checks we took were the 
hav’e no memorv as to the number. 


Shell, but 


Thereupon the plaintiff announced they rested case. 
Thereupon, the following occurred: I 

155 Mr. Catley: If your Honor please, early in this 
case your Honor indicated that your Honoij’ was dis¬ 
posed to adhere to the practice that prevailed ini this 
trict for many years, that practice which you aijd I have 
grown up under, and I am wondering what youii Honor’s 
view is as to the right of the defendant to make a motion 
for a decree on the plaintiff’s case—whether that precludes 
the defendant, in the case he is not successful in having the 
Court agree with him, from offering his defense. 

^Ir. (lardiiier: I shall invoke the rule, if youir Honor 
please, and insist that if he makes a motion, that he is pre¬ 
cluded. With that understanding I have no objectijon to his 
making the motion. I want the record to show th^t. 

^fr. Gatley: Perhaps if you invoke the rule, yoi| may be 
able to tell me where to find it. 

The Court: I will allow the defendant to make the mo¬ 
tion. Of course, you could make it without my permission. 
I will pass on the motion when it is made and i argued. 
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Then vou want to know before vou make the motion wliat 

* ♦ 

my ruling is going to be if I should overrule the motion? 

Mr. Gatlev: Y es. 

* 

The Court: 1 will not preclude you from going on with 
vour testimonv. 

Mr. Gardiner: Your Honor will allow me an e.xception 
to that. 

Tile Court: Yes. 

Thereu])on the defendant moved to dismiss the bill upon 
plaintiff's case. The motion was argued by counsel for the 
plaintiffs and defendant: Thereupon the court stated: “1 
overrule the motion of the defendant and will hear the tes¬ 
timony in their case. 

Thereupon the defendant, in order to maintain the issues 
on their part joined, called as a witness David T. Smith, who 
testified as follows: 

I am sometimes familiarlv known as Dixie Smith. I am 
in the employ of the defendant, and have been about three 
vears. I tirst came to Washington in connection with 
156 my employment by the defendant in December, 1929. 

1 know Mr. Wliiteford. I came in contact with him 
in connection with the acquisition by the Company of the 
property known as the Hessick or Jones property at 15th 
and Church. T came in contact with him in connection with 
the purchase of'the Walker property on Wisconsin Avenue, 
and with the ])roperty at Connecticut Avenue and Y^uma 
Street: also the White property. 

I am in the real estate department of the defendant Com¬ 
pany, and my duties were the purchase and recommending 
of real estate. I examined quite a few places in Washing¬ 
ton, and have examined them elsewhere. I had no author¬ 
ity whatever to make any tiurchase. What I was to do was 
to make recommendations, pick out the sites which I 
thought the Shell C^ompany would be interested in and 
make recommendations to the Home Office. I have never 
been given anv authoritv to enter into anv contract for the 
Company. ^Ir. Peelle prepared the contract in the Hes¬ 
sick matter. They were sent to New Y'ork for the purpose 
of being o. k.'d and sent back. He prepared the contracts 
in the Walker ])roi)erty, and they were sent to New Y"ork, 
to be 0 . k.’d or either rejected and sent back. Mr. Peelle 


I 


JAMES F. WHITE ET AL. i 133 

I 

prepared the contracts in connection with the Connecticut 
Avenue and Yuma Street property, which were sent to New 
York to be approved. Mr. Peelle prepared the Contracts in 
the White transaction. They were sent to me pi Philadel¬ 
phia, so I could take them up to New York ancjl try to get 
them approved by Mr. Carter. In all of these tlransactions 
I told Mr. Whiteford that a deal was never closed until the 
papers came back from New York. I remembclr the meet¬ 
ing at the Raleigh Hotel on April 21, 1930. In February, I 
don’t remember the date, but some time in Felbruary the 
White property had been submitted to us in »|anuary by 
another party, which they said was a cash transaction. We 
told them we absolutely were not interested in pur- 
157 chasing any property for cash in Washington, as our 
appropriation was limited. In February I men¬ 
tioned to Whiteford that there was one location |that I was 
still interested in in Washington, but we would not work 
out a deal because the man wanted cash for it. Mr. White¬ 
ford said, am going out and see this man, anp I will try 
and submit you a projiosition outside of a purchase on it.” 
I never told Mr. Whiteford to go out and buy th(^ property 
from this gentleman. I never sent a man by th|3 name of 
Edmonston to Mr. White. I first saw Edmons^on some¬ 
time around, well, between the 5th and the 15th ot January. 
I cannot recall the date. 

Thereupon the following question was asked: 

‘‘Q. Did you ever tell ^Ir. Whiteford that you had sent 
Mr. p]dmonston to Mr. White in connection with the pro¬ 
posed purchase of his property? 

‘‘The Court: Objection sustained. 

“Mr. Gatley: Your Honor will allow me an exception. 

“The Court: Yes.” 

I first saw ^Ir. Edmonston in connection with the White 
property at the Raleigh Hotel. He came into the hotel and 
said he had an option on a piece of property, and ^escribed 
it, which I knew the property by going around the Hity and 
naturally would be interested in the property; and he would 
like to bring the owner down. I told him I would be very 
glad to talk to the owner. He brought the owngr down. 
He was Mr. White. Mr. White said what he wanteld for his 
property. I don’t remember the figure, but hej said he 
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wanted all cash and was not interested either in a lease or 
part mortgage: when he sold his property he wanted all 
cash. I told him we was not interested in it, because we 
had a certain amount of money to spend in Washington, 
and we were kept down to it. We were limited to a 

158 certain amount that we could spend in Washington. 
I knew something about this White property. I 

knew the ]'>ro])erty. I didn't know Mr. White owned it at 
the time. 1 knew where the property was located. 

When T agreed u])on a ])rice with Mr. Hessick I told him 
that I would recommend the purchase of his property at 
8 eventv-Slx Tliousand, Two Hundred Dollars; I liad the 
verbal o. k. from Mr. Carter of our office in Xew York. I 
told him we would have to go to Mr. Peelle to draw up a 
contract and send it to Xew York: that no papers could be 
signed in Washington. 

When we agreed on the price with Mr. Walker for his 
property we wore to tell him, send him up to Mr. Peelle's 
office and have him draw up the contract. 

I had a verbal o. k. on the Hessick property from Xew 
York before I bought it. I never told Mr. Walker before 
the contracts had been prepared by Mr. Peelle that the deal 
was an absolute deal. I did not tell ^Ir. Hessick that if he 
would change that to $76,250.00 that it was an al)solnte 
deal. T told him I would o. k. the property from my end 
of it, and send it to Xew York. All understood that no 
papers to be signed down here and o. k.'d in Washington. 

On Ai)ril 21, lO.'lO, I met Mr. Godden and Mr. Whiteford 
and Mr. White in the Raleigh Hotel. Mr. Whiteford had 
called me in Philadelidiia and said that ^Ir. White was will¬ 
ing to entertain a proposition of a lease. He had sub¬ 
mitted me the property on the cash basis, and I told him 
I was not interested at all. In discussing the property 
^Ir. Whiteford said that he was sick and that he had come 
to the conclusion that he would lease his property, provided 
he could get an ol)ligation to purchase in the lease: that 
he had always held out for a cash sale, but if he could not 
get a cash sale, he would be willing to make some other 
kind of a deal, if he knew the property would not 

159 come back on his hands at the term of the lease. 
AVe started to figure out a deal, basing it on a Hun¬ 
dred Thousand Dollars which Mr. White was asking for 
his property. That Mr. White said that he had to have 
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at least Fifty Thousand Dollars to clean up some mort¬ 
gages and some obligations which he had outstanding; that 
if he could get a mortgage in a lease on his | property, a 
mortgage enough to pay up his obligations, fhat he was 
willing to lease it with an obligation to purchase it at a 
future date. We discussed terms on this future date, and 
I wanted it for ten years. ^Ir. White felt lik(|; it was too 
long. We finally agreed on submitting a propj^sition with 
an eight-year proposition to purchase; a lease on the basis 
of six per cent of the Hundred Thousand dollars, and Mr. 
White said that he didn’t really understand the proposi¬ 
tion, and repeated it two or three times. Fvery time he got 
the thing balled up, and didn’t submit it the same way that 
I had outlined it to him. In other words, 1 ^as to pay 
$6,000.00 rent in advance in one year, and that| that came 
under the mortgage, would be $44,000.00 and $6,000.00 rent, 
would be part of the mortgage. So we discussed it, and 
Mr. White said he wanted me to take it up wijh his wife 
and also some men at the bank before he made a ^leal of this 
kind, as he had always said he wanted a cash transaction. 
So Mr. White said, ‘^Will you repeat that proposition to 
me again?” I took out a piece of jiaiier that was on the 
table, and wrote it out in pencil form and shoved it across 


the table to Mr. White. 

Witness identifies Plaintiff’s Exhibit No. 3 as the paper 
and his signature thereon. 

The memorandum was made, and 1 told ]\Ir. |Vhite and 
Mr. Whiteford that I wanted to get a train; 1 In^d twenty- 
five, I thought I had twenty-five minutes to catch a train, 
and 1 would like to get this train back to Philadel- 
160 phia. I had an appointment u[) there tha^ night. 

Mr. Whiteford asked Mr. White, ”W)iat about 
commissions?” I said, “Gentlemen, 1 am not interested 
in any commissions on this deal. That is somellhing that 
you people have to discuss today yourself, becaluse I am 
going to catch this train.” Mr. Whiteford saicL “I will 
take you down to the train if you will wait just ja minute. 
I walked from there and got ready to go, and I walked 
out the door and got a package of cigarettes or a paper, 
I don’t know which. I walked back there, and Mir. White¬ 
ford, Godden and Mr. White was discussing matters in the 
room there. They was all sitting around the table and Mr. 
Whiteford got up and said, “Well, I am ready go now 
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and take vou down to the train.” I understood that Mr. 

* 

White had a .$50,000.00 mortgage on the place, and I found 
out later he hadn't; that this $6,000.00 he wanted to clean 
up some of his obligations. That is the way I understood 
it at the time. Xothing was said at that time in connection 
with the advance rent ])ayment to he made and the ques¬ 
tion of commission in my presence. The first time the com¬ 
missions was mentioned was when, after the ])aper was 
given. I didn't know what commission was agreed upon. 
I didn't see Mr. White sign the paj^er. T didn't see the 
memorandum below at the time Mr. White signed. 

Witness is shown Plaintiff's Exhibit Xo. 8 and testified 
that he had never seen the letter before, and had never had 
any conversation with Mr. Whiteford with respect to that 

letter. On the wav to the station that dav 1 told Mr. Wliite- 

• » 

ford that I was going to get Mr. Peelle to draw these 
])apers and send them to me personally; that T hadn't taken 
it up in Xew York at all; that 1 was going up tiiere and 
see could 1 get^it o. k.M and get the ])a])ers back as quickly 
as possible, if I could. AVhen I left the hotel that after¬ 
noon I went to the railroad station and thence to 
161 Philadelphia. I do not recall whether 1 went from 
there to Xew York. 

When I got to Xew York I took the matter up after the 
pa])ers were sent to me in Philadeli)hia with Mr. ('arter 
and Mr. Koontz in X^ew York. I received the ]:)a]>ers from 
^Ir. Peelle. 

Witness is shown certain papers and testifies that they 
are the ])a])ers that were sent him by Mr. Peelle. There 
were five of them just alike, and one of them was marked for 
identification Defendant's Exhibit Xo. 1. The said paper 
is as follows: 


162 (Defendant's P]xhibit Xo. 1.) 

Affreemeuf, 

This agreement, made this — dav of ^lav, 1930, bv and 
between James F. White, of the District of Columbia 
(hereinafter called “the Lessor"),and Shell Flastern Petro¬ 
leum Products, Inc., a Delaware corporation (hereinafter 
called “the Lessee''). 

Witnesseth that; 

First. The Lessor represents that he now owns, in fee 
simple, by a title good of record and in fact, the following 
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parcel of land, situate at the Northeast corner of Fourth 
and C Streets, Northeast, in the City of Washiniiton, Dis¬ 
trict of Columbia and described as follows, namely: 

Re.uinnin.ii* therefor at the intersection of the North line 
of C Sti'cet with the East line of Fourth Street, Northeast, 
thence North alonp: the said East line of Foijirth Street 
thirty-eiirht (38) feet, thence P^ast at a riii-ht ai|,u’le to said 
East line of Fourth Street and parallel to the Nortli lino of 
said C Street sixty-three and ei«’ht-hnndredths (f)3.0<S) feet, 
thence South thirty-eipdit (38) feet to the saidiNorth line 
of C Street by a line at riirht ansi'les thereto, and thence 
Wesj alone.- the said Nortli line of (J Street sixty-tliree and 
ei.eht-lnindredths (63.08) feet to the place of bei^innine; 

Together with all improvements and ap])|nrtenances 
thereunto beloneine: and pertaining, nnd also jtlie eqni])- 
ment set forth in Schedule A, which is hereto atiached and 
made part hereof. 

Second. The Lessor desires to secure a loaiji of P^'ifty 
Thousand Dollars ($50,000.00), to be secured l>y <*] first deed 
of trust encumbrance on said land and iiremisi's, and, if 
the Lessee will secure said loan for the Tjessor, tjhe Lessor 
is ready and willing to enter into a leasej and pur- 
163 chase a.irreement with the Lessee in tlie form which 
is hereto attached and made ])art hereof; and the 
Lessee is willinu* to secure said loan for the Tjessor and to 
enter into said lease and purchase a.ureement, itj and pro¬ 
vider! the title to said property is as representjed by the 
Lessor and the Lessor can have dulv issued or assii>-ned to 
the Lessee all and singular the permits and licenses re¬ 
ferred to in the said lease and purchase a.irreement. 

Third. Accordin.crly, if and provided the tith^ to said 
property shall be as represented by the Lessor, the Lessee 
ao'rees to procure for the Lessor, at the Lessee's expense, 
a loan of P5fty Thousand Dollars ($50,000.00), s^^cured by 
a first deed of trust encumbrance on said land andjpremises 
with inijirovements, to bear interest at the rate olf six per 
centum ) per annum, and, if the same shall mature 
jirior to the ex'‘'*cise of the option of purchase or to the 
purchase of the aforesaid property as provided in the 
aforesaid lease and purchase agreement, the Lesjjsee shall, 
at its own cost, secure a renewal or extension thereof or 
a new loan for like amount, at the same rate of intcjjrest and 
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similarlv secured, so that a loan in said amount, at said 
rate of interest, and so secured, shall be subsisting upon 
the aforesaid property at the time the same is purchased 
bv the Lessee. 

w 

Fourth. The Lessee agrees to secure such loan for the 

Lessor on or before-, -, and upon the securing 

thereof the parties hereto shall enter into the said 

164 lease and purchase agreement. 

Fifth. The Lessee shall pay the Lessor for all oil, 
gas and grease on hand at the beginning of the term of the 
lease, at the cost thereof to the Lessor, such ])ayment to be 
made in cash within fifteen (lb) days from the beginning 
of the term. 

Sixth. If, however, the title of the Lessor to said prop¬ 
erty shall not be as hereinbefore represented, then the 
Lessee shall be under no further obligation hereunder. 

Seventh. And for the consideration aforesaid, Grace 
Kdith White, wife of the Lessor, liereby joins with the 
Lessor in this agreement, in evidence of her assent thereto 
and her willingness to be bound therein*. 

Eighth. This agreement shall inure to the benefit of and 
be binding upon the respective heirs, executors, adminis¬ 
trators, successors and assigns of the parties hereto. 

In witness of all whereof tlie Lessor, James F. White 
and his wife, Grace Edith White, have hereunto set their 
hands and affixed their seals, and the Lessee has caused its 

corporate name to be hereunto subscribed by-, its 

President, its corporate seal to be hereto affixed and at¬ 
tested by ---, its Secretary, and has api)ointed the 

said - - its attorney-in-fact, the same to 

165 acknowledge and deliver according to law; all in 
triplicate the day and year first hereinbefore written. 

-. [seal.] 

-. [seal.] 

i SHELL EASTERN PETROLEUM 
PRODUCTS, INC., 

By-, 

President. 


Attest: 


Secretary. 

District of Columbia, To nit: 

I,-, a Notary Public in and for the District 

aforesaid, do hereby certify that James F. White, Lessor 
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in the foregoing and attached agreement, bearing date the 
— day of-, 1930, and his wife, Grace Edith \Vhite, per¬ 

sonally apiieared before me in said District, being per¬ 
sonally well-known to me as the persons naiped in said 
agreement, and acknowledged the same to be their act and 
deed. 

Given under mv hand and Notarial sc|al, this — 
1()6 dav of-, 1930f 


Nofar/j Puhiic. D. (\ 


-, ss: 

I,-, a Notary Public in and for the -, do 

hereby certify that-, who is named as attornev-in- 

. .. ] 

fact for the Shell Eastern Petroleum Products|, Inc., the 
cor|)orate Lessee in the foregoing and attached Agreement, 

bearing date the — day of-, 1930, personally ai)])eared 

before me in said-, the said-, being per.^onally 

well-known to me as the person named as attoriley-in-fact 
in said agreement for the said Shell Eastern ih^troleum 
Products, Inc., and acknowledged said agreement to be the 
act and deed of the said corporation, and that he (lelivered 
the same as such. | 

Given under my hand and Notarial seal, this J— day of 


-, 1930. j 

I_ 

Nofan/ Public. 

167 Lease with Purchase Opfiou. 

This lease, made this — day of May, 1930, by and between 
James F. White, of the District of Columbia (hejreiiiafter 
called “the Lessor”), and Shell Eastern Petroleum Prod¬ 
ucts, Inc., a Delaware corporation (hereinafter cajled “the 
Lessee ”). | 

Witnesseth that: j 

First. The Lessor hereb}’ leases to the Lessee fr|r a term 
of Eight (8) years, beginning on the 16th day of May, 1930, 
and ending on the loth day of May, 1938, the following 
parcel of land, situate at the Northeast corner o| Fourth 
and C Streets, Northeast, in the City of Washingjon, Dis¬ 
trict of Columbia, and described as follows, namely: 
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Beginning therefor at the intersection of the North line 
of C Street with the Phist line of Fourth Street, Northeast, 
thence North along the said Fast line of Fourth Street 
thirty-eight feet, thence Phist at a right angle to said 

East line of Fourth Street and parallel to the North line of 
said C Street sixty-three and eight-hundredths (63.08) feet, 
thence South thirty-eight (38) feet to the said North line 
of Street hy a lino at right angles thereto, and thence 
West along the said North line of C Street sixty-three and 
eight-hnndredths (63.08) feet to the ])lace of beginning; 

Together with all ini])rovenients and ai)])nrtenances 
thereunto belonging and ])ertaining. and also the e(pii])- 
ment set forth'in Schedule A, which is hereto attached and 
made part hereof. 


Second. The Lessor re]>resents that he has a fee sinp^h' 
title, good of record and in fact, to the leased premises, and 
that the onlv deed of trust (‘ncnnibrance thereon is a first 
deed of trust encnnibrance in In the snm of Fifty 
168 Thousand Dollars ($r)0,()00.00). 

Third. The Lessee agrees to ])ay as rent for the 
leased ])remises the snm of Six Thousand Dollars 
($6,000.00) per annum, during the term of this lease, the 

first Year's rent, in the snm of Six Thousand Dollars 

* 

($6,000.00) per annum, being paid upon the execution and 
delivery of this lease, and the rental for the remaining 
years of said term to be payal)le in equal quarterly install¬ 
ments in advance. 


Fourth. The Lessor further agrees that the Lessee shall 
have the right to remove all or any })ortion of the im))rove- 
ments now on the leased ])remises, and to construct thereon 
such improvements or additional imjirovements, and install 
such e(piipment and apparatus, at its own ex]>ense, as it 
may desire, and may, from time to time, make snch alter¬ 
ations and changes therein and otherwise in the leased 
premises as it may see fit. It may ]iaint in Shell colors any 
and all buildings, ecpiipment and apparatus now or here¬ 
after upon the leased premises. 

Fifth. The Lessee shall pay all taxes, assessments and 
other governmental or mnnicipal charges levied or assessed 
upon the leased premises during the term of this lease, as 
the same ])ecome due and payable, but the Lessor shall pay 
all snch taxes, assessments and other charges upon the 
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the term, 
also pay 
oriimeiital 
ior to the 


leased premises to the date of the beginning* of 
the same to be ])rorated to said date, and shal 
anv tax, assessment or charge for anv gov 

169 or municipal improvements completed pr 
date of the beginning of said term, whethei^ such tax, 

assessment or charge shall then have been actuallv levied 
or assessed or not. The Lessee shall also maintain, at its 
expense, suitable insurance upon the improvements on the 
leased premises and the equiinnent used in connection 
therewith. 

Sixth. At the beginning of the term of this jease, the 
Lessor shall have issued or duly assigned to the ^^essee all 
licenses and permits, duly issued by the propter public 
authorities, necessary to permit the Lessee to coiulluct upon 
the leased j)reniises the business of a gasoline filHing and 
automobile service station; and if such licensej^ and/or 
])ermits shall thereafter be revoked, or if, for j^ny other 
reason than the fault of the Lessee, it shall becoijie illegal 
for the Lessee to conduct its said business on the leased 
premises, then the Lessee may, at its o])tion, terminate this 
lease and all of its obligations hereunder, by giving 
notice to the Lessor. 

Sev’eiith. If the leased premises are rendered 
occupancy, by reason of tire, storm or any other c 
rental shall accrue or be paid from the beginning 
untitness for occupancy, until the leased })remises 
in tenantable condition by the Lessor and the Lesseje is able 
to and does occupy the same for the purpose of coilducting 
its business. I 

Eighth. The Lessee has the right and option to imrchase 
the leased ])remlses, together with all the biliildings, 

170 imiirovements and equi])nient thereon, during the 
term of this lease, for the sum of One Hundred 

Thousand Dollars ($100,{)()0.()0), ujion the terms ihat the 
Lessee shall assume a first deed of trust encumbi 
the leased ])remises in the sum of Fifty Thousand 
($7)0,000.00) (which encumbrance the Lessor agrep 
then be subsisting u])on the leased premises), and pay the 
balance of the i)urchase price in cash. If the Lesseejdesires 
to exercise this ojition, it shall give written notic(^ to the 
Lessor stating the time at which and the place wl^ere the 
deed shall be delivered and the balance of the piirchase 
price paid. The time shall be not less than thirty (30) days 
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after the date of said notice. The place shall he at the 
Office of tlie Recorder of Deeds for the District of Colum¬ 
bia, or at such other place in the District of Columbia as 
the Lessee mav elect. Notice of intention to exercise this 
option shall be addressed to the Lessor and either delivered 
to the Lessor in person or mailed to the Lessor by regis¬ 
tered mail at No.-. At the time and place so fixed, 

the Lessor shall deliver to the Lessee a good and sufficient 
deed, conveyini*- a clear title, good and good of record, to 
the leased ])remises, free from all encumbrances except the 
aforesaid deed^ of trust encumbrance for Fifty Thousand 
Dollars ($r)0,00().00), and shall transfer all and singular the 
aforesaid e{jui])ment to the Lessee, free and clear of liens, 
bv a good and sufficient bill of sale, said deed and bill of 
sale to i)e satisfactorv to counsel for the Lessee; and for 
such deed and bill of sale, the Lessee shall pay the 

171 Lessor the ])urchase price therefor. The Lessee 
agrees that, if it shall not have exercised said option 

to ])urchase during the term of this lease, it will, at the 
ex])iration of the term of this lease, purchase the leased 
premises and equipment from the Lessor u])on the terms 
hereinbefore provided for the purchase under the afore¬ 
said option. 

Ninth. If the Lessee, at any time during the term of this 
lease, shall be in default in the payment of interest upon 
the aforesaid deed of trust encumbrance, the Lessee mav 
pay the same and take credit for the amount so paid upon 
the rent next falling due hereunder, and if the Lessee shall 
be in default in the payment of the principal of said deed 
of trust encumbrance, the Lessee may pay such ])rincipal 
and the interest due thereon, and take credit for the total 
so paid on the. rent and/or purchase price aforesaid. 

Tenth. The Lessee may at any time assign this lease or 
sub-let all or any part of the leased ])remises and ecpiip- 
nient; but no such assignment or sub-letting shall relieve 
the Lessee of any of its obligations hereunder. 

Eleventh. The Lessor further agrees that, for a period 
of ten (10) years from the date of the beginning of the 
term of this lease, he will not, directly or indirectly, in his 
own name, or in the name of any other person, partnership 
or corporation, or through any person, partnership, 

172 corporations or other business organization in 
which he may have any financial interest, engage in 
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the business of sellinc; oil, gasoline or other '^^etroleum 
products, or of operating gasoline filling or t^utomobile 
service stations, or in any other manner coinpet^ with the 
Lessee, anywhere in the District of Columbia. 

Twelfth. And for the consideration aforesa d, Grace 
Edith White, wife of the Lessor, hereby joins with the 
Lessor in this lease and purchase option and agrees, in 
case said option be exercised, or if not, upon thej purchase 
of the leased premises at the termination of thisj lease, to 
join in the deed of conveyance of said lands and!premises 
and therebv to release to the Lessee all such right, title and 
interest, by way of dower or otherwise, as she may have 
therein. I 

Thirteenth. This lease shall inure to the benefit of and 
be binding upon the respective heirs, executors, adminis*- 
trators, successors and assigns of the parties hereto. 

In witness of all whereof the Lessor, James I[. White, 
and his wife, Grace Edith White, have hereunto ket their 
hands and affixed their seals, and the Lessee has caused its 

corporate name to be hereunto subscribed by-, its 

President, its corporate seal to be hereto affixed and at¬ 
tested by-, its Secretary, and has appoijited the 

said - - its attorney-in-fact, the same to 

173 acknowledge and deliver according to law; all in 
triplicate the day and year first hereinbefore written. 

-. [^EAL.] 

-. [^AL.] 

SHELL EASTERN PETROLEUM 
PRODUCTS, INC., 

By-, 

President. 

Attest: 

? 

Secretary. j 

I 

174 Distkict of Columbia, To ivit: j 

I,-, a Notary Public in and for the ibistrict 

aforesaid, do hereby certify that James F. White, Lessor 
in tlie foregoing and attached lease, bearing date ,the — 
day of-, 1930, and his wife, Grace Edith White, per¬ 

sonally appeared before me in said District, being per- 
s ^ e IvH^i n t me as the persons named in said 
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ajxreement, and acknowledged the same to be their act and 
deed. 

Given under my hand and Notarial seal this — day of 
-, 1930. 


Notary Public, I). C. 


ss: 


L 


a Notarv Public in and for the 


do 


who is named as attorney-in- 


herebv certifv that- 

• » 

fact for the Shell p]astern Petroleum Products, Inc., the 
corporate Lessee in the foregoing and attached lease, l)ear- 

ing date the — day of -, 1930, personally a|)j)eared 

liefore me in said-, the said-being personally 

well-known to me as the person named as attorney- 
175 in-fact in said lease for the said Shell Eastern Petro¬ 
leum Products, Inc., and acknowledged said lease to 
be the act and deed of the said corporation, and that he 
delivered the same as such. 

Given under mv hand and Notarial seal this — dav of 


% 1 


Notary Public. 


17G “Schedule A.” 

1 Brunner air compressor—Vu H.P.—Serial 
I'Air station—with 125 feet % inch air hose, 

1 5-gallon water cooler and stand, 

1 Elat to]) desk (4' x 3'), 

3 Straight back leather seat chairs, 

1 Howard 21i> gal. fire extinguisher, 

1 Badger 31o gal. fire extinguisher, 

3 1-quart Pyrene fire extinguishers, 

1 4' Pack bench, 

1 Alemite barrel & pump complete, 

1 Weaver ‘Lo-Way’ Jack. 

177 I subsequently saw Mr. Carter in New York about 
the matter, but I was not able to get him to approve 
of the purchase of the property at that time. He said he 
would take it into consideration. About a week later I saw 
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Mr. Wliitoford, niavbo ten clavs. I don’t remomber when I 
next saw Mr. 'Wliitet'ord. I saw him the last part of May, 
l)iit I don’t renieniher wlien T saw him between April 21 
and tlie last i)art of May. I saw him in New York. He 
eame to try to ^-(*1 t]ies(* papers o. k.’d and throni>:h. Wanted 
me to. T told him that 1 had not been able to g'ct them 
tliroiii>-]i. I was very much sold on tlie property myself. 
I would like to have the station and the location.| But Mr. 
Carter could not see it the same wav that I could. But he 
had taken it under consideration, and I would go that 
aftmaioon aiid hav(‘ a talk with him ai»ain, and see what 
he had to say about it, and would try to let him kn^w before 
0 o’clock, the time tlie train left. 1 think it was |ive or six 
o'clock. T was li'oim;’ to Philadelphia on that train. I 
couldn’t see Mr. Carter that afternoon, Imt I saw Mr. 
Whiteford; 1 met him at the train. He rode is far as 


ington, I 
uet even 


Philadelphia with me. lie came down to AVashj 
liresnme. I told him it was impossible for me to 
to talk to Mr. Carter about this or anv one elj^e in the 
office; that they were so busy up there I couldn’t get in 
touch with them. I don’t remember the date I next saw’ 
Mr. Whiteford. lie called me up several times, and I can¬ 
not remember tlie dates on it. He called me on tlie average 
once or Iwnce a week, on different pro])erties, not altogether 
this. Every conversation w’c had he w'anted to k^iow had 
I been able to get the papers through, wdien he cou^d expect 
them dowm. I never asked any of them for an extejnsion of 
time. I told Mr. Whiteford at the time that if l[e w’ould 
get a letter from Mr. AVhite willing to go through ’i’ith this 
])roposition in sixty days’ time; that I w(|)uld not 
178 take it up and w’ork on it in the meantime unless I 
could get such a letter. I didn’t w’ant to keep w’ork- 
ing on the proposition and then have the deal off by the 
time I could get it through. j 

Asked the following question: “Work on it wdth whom?” 
The w’itness said, “Mr. Carter.” No such letter was ever 
w’ritten. After coming from New’ York to Philadelphia on 
the train w’ith Mr. Whiteford he w’as up in New York 
around sometime about the first of June. I saw’ hi|m. He 
came in and wanted to get a letter from us stating that w’e 
w’ould go through w’ith the proposition in sixty days’ time. 

10—5770a ! 
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I told liim that I would submit to Mr. Carter and see if 
we could get such a letter; and that if he would l)e at ^Ir. 
Peelle's office the next morning, that ^Ir. Peelle would call 
at 10 o’clock and we would give him an answer yes or no 
as to whether we would give him a letter that we would go 
through with it at any time, witli the proposition. Mr. 
Peelle called the next morning at 10 o’clock. IVe had not 
been able to discuss it bv that time. We asked Mr. Peelle 
to call back again at 3 o’clock in the afternoon. In the 
meantime we got to ^Ir. Carter, and he absolutely refused 
to give a letter, and we told Mr. Peelle when he called at 
three o’clock tliat he absolutely refused to give a letter, and 
he could tell Whiteford that it was impossible to gd it. 

I told ^Ir. Whiteford that we would have to send down 
and have the property appraised. I told him that on the 
wav to the railroad station that I would g‘et a man down; 
that we would have to send an appraiser down jind haw* 
the property appraised before Xew York would sign any 
])ai)ers on it, because that was the rule that all property 
had to be ai)praised before it was leased or a ])ni-ehas(‘ 
option be signed; and I would get him down at on(*(‘. Xotli- 
ing was said about the equipment. An ai)})raiser has to 
list all the i)ro])erties that he owns on the land, in- 
179 eluding equipment, so that we could know tlie value 
of the })roperty by listing the e(iuii)ment. That is 
taken to Xew York and attached to the lease when it is 


supposed to be signed by ^Ir. Charter, showing the a])prais(‘- 
ment attached' with the lease. That is the form it goes 
through. Mr. Lax came down here. 1 neven- saw Mr. 
White again after the meeting of A])ril iM, 1930. I dis¬ 
cussed with Mr. Whiteford the $50,000.00 mortgage that 
was to be incorporated in the deal in the room at the 
Raleigh Hotel. 1 stated that the agreement would have to 
be drawn up with the provision that if we could secure the 
mortgage, and if it was o.k.’d, that still would depend on 
our securing the money for the mortgage of $50,000.00; and 
I notified Mr. Peelle to draw up the pa})ers with that ])ro- 
vision in there, that the deal was not closed, even if it was 
o.k.'d in Xew York, unless we secured the Fifty Thousand 
Dollar mortgage wliicli the paper has in it. I never at anv 
time reported to Mr. Whiteford that we had secured the 
$50,000.00 mortgage. We had never tried. At the time of 
the meeting of April 21, 1930, I had never been upon the 
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White property. I had been by it several tinges. I have 
never seen any other paper purporting to be si^'iied by Mr. 
White, other than the memorandum of April 21, 1930. 

When Mr. Whiteford was in New York thd? last time, 
some time in June, I told ]\[r. Whiteford that it was going 
to be impossil)le for us to get this deal through, that Mr. 
Carter had refused to sign it, and it looked ver|’ much like 
it was out, and that is tlie time I asked him for the paper 
stating that ^Ir. White would give a letter, tlup he would 
go tlirough witli tlie ])ro])C)sition in thirty or sikty days, I 
liave forgotten the time—I tliiiik it was sixty days and I 
would work on it for tlie next sixty days. I said, ‘Mf you 
care to get such a letter to give to us.” I tjiought the 
station was a good station, and was verv much inter- 
180 ested in it. I took the proposition up with Mr. 

Carter three times. I never had any discijssion with 
Mr. Whiteford with reference to Mr. Ednionsto|n. At the 
conference of April 21, 1930, nothing was said by iMr. White 
about a contract being signed. We told him we 1 would get 
Mr. Peelle to draw up the contract. Plaint iff |s Exhibit 
No. 3 was not prepared at Mr. White’s request^ After I 
saw Mr. Whiteford in New York, about June 5th, I saw 
him again at Georgia Avenue and Upshur Street, but not 
in connection with this matter; some other matteji*. 

1 

C’ross-examination: ! 

Prior to my going with the defendant Company I was 
with the Mayflower Oil (’ompany, but was not iits owner. 
1 was with them about six months, until the Shell ijook them 
over. 1 was not negotiating for the Shell with the Mav- 
flower Oil Company. With the Mayflower Company I was 
just sinqily an insjiector around at the time the Shell was 
going to take over the Mayflower, and I was waiting for the 
development of the Shell taking over the Mayflower. I 
had no connection with the Sh 

I had a chain of stations mvse 

* 

Stations, located at Hartford, 

Th(‘se 1 n(*gotiat(‘d with and sold to the Shell. iWe sold 
them to the Mayflower, the deal was really maqe to the 
Mayflower and then transferred to the Shell. Th^t was in 
September, 1928. I did not negotiate with the Shbll Com¬ 
pany for the sale of the properties to the Mayflowetr. I did 
not know who was buying it. 


11 Company. Priojr to that 
f, called the Yanke|e Filling 
Springfield and Ne^V Haven. 
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I was witli the Shell Company in March, 1929, when they 
were organized in the east. Before coming to Washington 
I had been on the real estate end of it, looking np tilling 
station sites in Kochester, Syracuse, Ttica, All)any, Kings¬ 
ton, Worcester, Boston, Providence. I had some men with 
me, a man by the name of Sawin, Mr. Ihitt, Mr. 
181 Foley and Mr. Walsh, and one other, I cannot re¬ 
member. Mr. Lax was not with me. Thev were 
assisting me in investigations of the sites for the Shell 
Company. 1 don't know how many sites there were 
acquired, two hundred or three hundred a coui)le of hun¬ 
dred or something like that. Mr. Carter told me to come 
to Washington around about the 20th of Decembm-, and 1 
came and went to the Raleigh Hotel and acquired a room 
there, outside of my own. 1 had here assisting nu‘ Mr. 
Batt, Mr. Foley, Mr. Sawin, and one other, 1 cannot rc'call. 
His name was Metcalf. Thev bought or leased about four- 
teen stations while 1 was here over a period of two months. 
I inspected those sites with the assistance of the men that 
were with me. I was sent to Mr. Peelle by Mr. Dana, our 
lawyer in New York, the general counsel for the ('ompany. 
He brought Mr. Peelle over to the Raleigh Hotel about the 
20th of ])ecember and Christmas, and introduced him to 
me, and told me to take up all legal matters for tlie Fom- 
pany with him. Prior to the conference of April 21, 1930, 
1 think 1 had acquired for the C'ompany in Washington 
fourteen or fifteen or sixteen sites. 

When 1 came to Washington I was told to stav in Wash- 
ington until we got some stations. Prior to At)ril 21, 1930, 
I got instructions from ^Ir. Carter to embrace other terri¬ 
tory than Washington, Baltimore and Philadelphia. We 
acquired sixteen in Baltimore prior to that time, but 1 don't 
think we had acquired any in Philadelphia before that time. 
We had several negotiating. 1 acquired for the Company 
some cites in Lynchburg, Virginia, and in C'harlottesvillo. 
The purchases which I made for my Conq)any prior to the 
21st of April, 1930, had all been closed or the papers drawn 
for them bv Mr. Peelle. At mv direction those were sent 

ft » 

bv Mr. L^eelle to New York. 

ft 

Mr. Whiteford brought Mr. Hessick to my oflice in the 
Raleigh Hotel, and I said to Mr. Hessick, ‘AVhat do 
you want for your station?'’ He gave me a figure 
in excess of the amount paid for it. I said, ‘‘That 
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is too much; we cannot pay that much.” I donft romemher 
his sayinjr “Well, I want to get out of the gas business, 
anyhow. I am more interested in the tire ll,)usiness, or 
otherwise I would want $100,000.00.” I don’t remember 
that 1 told him I would give him $70,000.00 for his plant. 
T remember his saying “I will tell you what 1 will do, Mr. 
Smilli. I will toss (‘oins with you whether it will be 
$75,000.00 or $80,000.00,” and I said, “T can’t g’amble with 
the Com])any’s money.” I think the figure that was set on 
it was $70,150.00. I don’t remember his sayingj “If I take 
this, is it a deal.” I deny that he said it. I dc^n’t remem¬ 
ber saving “Absolutelv it is a deal if vou takb it, if vou 
accept my ])ro])osition.” The 15th and Chuilch Streets 
]’)ro]ierty, with one or two more pieces of pro])erty, we had 
tlie o.k. and appraisement on these properties, at that time. 
Tlie o.k. and appraisal that had all gone through the ap¬ 
praiser ;it tlie time we got ready to submit him a proposi¬ 
tion, bill I still told him that the papers all would have to 
go to Xew York to lie approved. 

Asked the following question: | 

“Q. I will ask you again. Did you not at thal time say, 
‘^Ir. Hessick, if you accept this proposition it is a deal 
abs(‘liit(*ly 1” ” 

'fhe witness answered: 

“A. Subject to the ap])roval of Xew York; I have never 
a])])roved anv })ai)er unless subject to the ajitiroval of Xew 
York.” 

I said it was a deal subject to the o.k. of Xewj York. I 
remember that distinctly on three ])ieces of jirpperty in 
Washington. 1 deny saying alone that it was absolutely a 
(leal if he signed it. 

Asked the question: 

183 “Q. When you ]nirchased the next property, the 

Walker ])roperty, did you not make a proposition 
there and was it not accepted?” 

The witness said: “No, that was never o.k.’d.” I sent 
those papers to Mr. Peelle to be written up, and he wrote 
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them up under my instructions, and wrote all papers up in 
all these cases under mv instruction. 

Asked the following question: 

“Q. IVhat was the purpose of sending the papers to Xew 
York in the Ht?ssick deal, if you had already gotten the 
approval of Xew York?’^ 

The witness said: ‘‘Because we cannot—there are so 
many details with regard to papers that we could not ap¬ 
prove a paper, 1 would not approve a paper and sign it, due 
to the fact of parking si)ace, ])erniits, and all that that go 
into it, and we would not o.k. a ])aper unless I had the ap¬ 
proval of Xew York, due to the fact there are so many 
complications due to permits, and all that sort of thing, 
that goes into these contracts.’’ 


Asked: “If it was a deal subject to the ai>i)roval of X’ew 
York and you already had the ap]u*oval of Xew York, why 
did you tell .Mr. Ilessick that, that it was a deal subject to 
the ap])roval of Xew York?'’ 

The witness said: “Absolutely because tlie a]qn*oval of 
Xew York includes, when the contracts are drawn, all these 
things that we })ut in our agreements. 1 have the a]q)roval 
of Xew York on the purchase of the ])roperty subject to all 
these other things, subject to the ])apers ])eing drawn ip) 
and met with their approval. Subject to their a})])roving 
the ])apers as being correct and in accordance with the con¬ 
tract; that is what the pai)ers went to Xew York for, of 
approving the deal.” 

Mr. C’arter was here to see me i)rior to April 21 several 
times. 1 had up with him the work that was being 
184 done and the sites 1 was seeking to acquire, and dis¬ 
cussed with him the relative prices and so forth. 
Mr. Foley and Mr. Sawin and those gentlemen, were sub¬ 


ject to my orders and were to do what I told them to do. 
I never told Mr. Whiteford I had authority to close the 
Hessick deal. 1 told Mr. AVhiteford the understanding at 
first, I had no autliority to close any deal, and he knew it, 
because two had been turned down on him at that time. 
I told him at the very beginning that I had no authority to 
approve a deal, the first deal he brought in. He brought in 
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a document and wanted us to sign it. I said, can sign 
nothing, every deal has to go to New York. j 

Witness, being shown Exhibit 3, said ‘‘I ^igned this 
nierelv for an outline to Mr. White because he could not 

• I 

understand what this proposition was. Three times he ex¬ 
plained it to me, and it was different. He did pot ask me 
to sign this or ask me to sign my name to it. 

Asked the question: ‘‘In other transactions 
been no memorandum agreement signed by you, 
just word of mouth?” The witness answered: “ 
not, no.” I 

Asked tlie question: “And this was the onl^’ one you 
signed a memorandum of agreement in?” And the witness 
answered: ‘ ‘ Absolutely. ’ ’ 

Asked the question: “Do I understand you want the 
Court to understand this was written out by you <lnd signed 
in onhu* that Mr. White might understand the de-d?” The 
witness answered: “Absolutely. I gave it to Mr. AVhite 
signed by me for the ])urpose of having him undej'stand the 
deal, lie didn’t sign in my presence. ]\Ir. Whiteford 
didn't write under that name, ‘Commission payable at time 
of closing deal to McKeever and Goss. J. F. White,’ in 
my presence. I knew nothing about it. The fir$t I knew 
of it was when Mr. Whiteford sent me a cppy of it, 
ISo a couple of days after that. When 1 received a copy 
of it from Mr. Whiteford I did nothing, [^riic copy 
which he sent to me contained the signatures of ^Vhite and 
Smith and the commission signed bv White.” 

Asked: “Why, then, if that was not what you signed, 
and the ])ai)er was not in the form that it was when you 
lian(l(*d it to Mr. White, did you accept it in thav manner 
and i)roceed to negotiate without calling Mr. Whiteford or 
Mr. White's attention to the difference in the papers?” 
The witness answered: “Because I understood the com¬ 
mission arrangement was being worked out and I was not 
interested in the commission, and what was added to this 
])ai)er. 1 was not interested enough in this papeii to even 
keep a copy of it myself.” I was not interestec^ enough 
to know whether White had signed the paper I hacjl signed, 
because I knew they understood the deal right in ti,he room 
there. I did not tell Mr. Whiteford to take thii memo¬ 
randum 1 had signed to Mr. Peelle. That was something 

V—/ I CP 

Whiteford did two or three times without our instructions. 


there had 
had there, 
jiVbsolutely 
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AVe have all of our deals taken to Mr. Peelle by ^Ir. Sawin. 

Witness is shown the letter of Whiteford to Mr. Peelle, 
a copy of which was sent the witness, and said he received 
it the next morninj? in Philadelphia. I didn't write him a 
letter saying that it was not a contract to purchase, and 
never called his attention to the letter. I never called his 
attention to the fact that contract was not contained in this 
letter as it was when I handed it to White, until he came to 
New York the first time. 1 told him then. He was in the 
office in New York. When Mr. Whiteford wanted to get 
these ])apers signed I told him 1 would write or try and see 
one more time if I could get them signed, if 1 could get Mr. 
Carter to o.k. them, then if I could not, this was my last 
attempt,'1 was going to have to let it dro]). lie said, 
186 “What about the contract you signed?'' 1 said, 
“What do yon moan, that ])ioce of ])a])or we wrote on 

the deal? Certainlv von do not call that a contract. I 

» * 

wrote it out for Mr. White to understand the deal and that 


is what was discussed at that time. 1 didn't speak to any 
one else about it. 1 knew Mr. Peelle had gotten a copy of 
it the next morning. I gave Mr. Peelle instructions after 
that to draw tliese papers. 1 did not receive Mr. W^hite- 
ford's letter ot* Ai)ril 21, 1920, the next morning: 1 didn't 
receive it until after I notified !Mr. Peelle to go ahead and 
draw the i)a])ers. 1 don't remember when 1 received it. It 
was after that; we notified Mr. Peelle, because he notified 
Mr. Peelle earlv the next morning to go ahead and start on 
the papers, notified him of the deal. It was a couple of 
days afterwards 1 was in Philadelphia. I don't reniem])er 
how long 1 was in Philadelphia. I was in and out prac¬ 
tically every few days, every couple of days. 1 did not 
receive the letter of April 21st ])ecause sometimes 1 didn't 
get a chance; 1 was out; 1 was not at the hotel all the time. 
1 was out practicallv all dav and sometimes for two da vs. 
I did not get a cliance to see my mail. 

Asked if it was not a fact that it was after this telegram 
from Mr. Whiteford that he instructed ?^lr. Peelle to pre¬ 
pare the papers, referring to Plaintiff’s Exhibit 15, wit¬ 
ness said: “1 thought that we gave ?\Ir. Peelle instructions 
the next morning. 1 am not absolutely sure.” The tele¬ 
gram does not refresh my recollection. I don't know where 
I was wlien I received the telegram. ]My office was at the 
Ben Franklin Hotel in Philadelphia. To the best of my 
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knowledge, I called Mr. Peelle the next morning, after I 
got back to Philadelphia. ! 

Asked, ‘‘In talking to Mr. Peelle did you tellj Mr. Peelle 
that this contract had been changed after yon jlelivered it 
to Mr. White,” the witness says, “AVhat do you 
187 mean ])v ‘change:” That that had been added to it! 

1 absolutely did.” I don’t remember ^yhen I told 
Mr. Peelle, a week or ten days afterwards, I thi^ik, is about 
the time I saw him; I don’t remember. I think he had the 
])apers ])repared by then. 

Asked the following (luestion: ‘‘I direct your attention 
to a paper, which you have just identified as halving been 
sent you by Mr. Peelle, which is headed — day of May, 
1930. Can vou exidain then whv you authorized and di- 

• A ^ ^ 

rected Mr. Peelle to prepare that paper in May^ when you 
had told him a few days afterwards that the co'ptract had 
been changed after you had signed it?” Tl'^e witness 
answered: ‘‘For the simple reason that it wab a paper 


drawn ip) befoi'e this, a rough draft of it was drawn up 
before this, to thresh it over, to get the descriptions of the 
land, and so forth, on this, between April ‘21st and May. 
it was a rough draft." 1 told him in A])ril to p^'epare the 
papers. 1 don't remember the date this paper wa|s sent me. 
1 don't remember whether there was a letter that ^*ame with 
it. When 1 received this i)aper in May, 1930, I jook them 
up to Xew York with me. I delivered them t(i the real 
estate dei)artment and went up and talked to ?^ir. Carter 
about them, and then sent them through in thb regular 
cliannei, sent them to ^Ir. Carter with the appraisjal and all 
attached. That was their regular way of doing itj. 1 don’t 
think it is a fact that within four days after April 21 I 
received a contract from Mr. Peelle or the jiapers prepared 
by Mv. [T‘elle which 1 took to Xew York. I thipk it was 
about ten days after the 21st of April. I kne^^i, when I 
received a cotiy of the letter to Mr. Peelle, that IS^t. Peelle 
was going to draw papers in accordance with th^t memo¬ 
randum. lie drew papers with a lot of changesl in there 
and other things added to it. And I thereafter ^ave him 
instructions how he would prepare this pap^r, refer- 
188 ring to the paper identified as Defendant’^ Exhibit 
Xo. 1. I did not receive the first papers ^rom Mr. 
Peelle. The lirst paper was prepared and wenti over to 
Mr. White. It was prepared by Mr. Peelle, a rough draft. 



154 


SHELL EASTERN PETROLEUM PRODUCTS VS. 


and given to Mr. Sawin, the man that handled that end of 
it, and given to Mr. M'hite to go over this and see that it 
outlined and to see that it outlined before thev drew the 
regular pai)ers. 

Asked the ciuestion: ‘‘Did you see those papers after they 
came back?” The witness answered: “1 saw tlie papers at 
a later date;” a vear after. Thev were not signed bv Mr. 
White that I know of. 1 don't remember if the ])aper was 
signed by Mr. M’hite. Our instructions were he was to sign 
nothing. 

Asked the (|uestion “When you thereafter gave instruc¬ 
tions to Mr. Whiteford to get an option, to change the con¬ 
tract to an Option ratlun* than a contract to purchase” the 
witness stated, “I did not give Mr. Whiteford any instruc¬ 
tions;” 1 didn't talk with him ai)out it. I told liim if we 
could get a proposition from Mr. White for lease, without 
an obligation to purchase, that I would try to put a deal 
through of that description. 1 sent a man here to talk to 
him, Mr. Foley. I sent ^Ir. Foley to Mr. Whiteford. 1 did 
not ask ^Ir. Whiteford. I sent him to Mr. Whiteford to go 
over and see Mr. White. 

Witness is shown a letter dated April 28, 1930, addressed 
to him at the Ben Franklin Hotel, and asked if tliat is the 
letter that )>rought a set of contracts or papers and, if so, 
what ])apers were enclosed in that letter?” The witness 
says, “1 think'that was the live copies” of the paper 
marked for identilication Defendant's Fxhibit Xo. 1. 
There was not another series of contracts that 1 know of. 
Witness' attention being called to the statement in the 
letter signed by Mr. Peelle “These have ])een pre- 
189 ])are(l along the lines indicated by ^Ir. Sawin, and 
contained in the brief memorandum which you and 
^Ir. White signed," was asked, “Did you call ^Ir. Feelle's 
attention to that after receiving it?” And stated “I did 
not.” A few days arter this thing was concluded the home 
office sent ?^Ir. Lax here to check up on the stations and to 
get the details of all equipment and everything in detail 
and to make an appraisal of the projierty. When he tin- 
ished his retiort he reported to the home office. Later Mr. 
Sawin came down from Philadelphia; 1 think I sent him 
down in forty-eight hours after April 21. He made his 
report to Mr. Peelle. He came down and talked this thing 
over with Mr. Peelle, like he did on all properties. Mr. 
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Pellee prepared a rough draft and gave that to ]\Ir. White, 
as I recollect. I didn’t see it until recently. I understood 
there was but one copy and it was in pencil; it did not go 
to the home office. I saw them in Mr. Peelle’s office later. 
I don’t remember the date. Mr. Lax came down. Every 
lime we got ready to submit a piece of property to New 
York we always notified the appraiser of the dbpartment 
to have it appraised so the appraiser will be there at the 
time the contract gets up to New York. I never sent the 
])aper of April 21st to New York. I reported to jSiew York 
the occurrence in the Raleigh Hotel some time in May. I 
reported it to Mr. Peelle. I did not talk with ^jr. Carter 
about it, and never discussed the matter of the piemoran- 
dum with Mr. Carter. 1 discussed the transac|tion with 
him some time the first part of May. When I bommuni- 
cated with New York 1 communicated with ^Ir. Carter and 
I communicated with the real estate division, Mr. Porter 
and also with Mr. Koontz. ^[r. Lax came down bcjicause we 
called up the office and said “Will you have an Appraiser 
to appraise a certain piece of property and get in touch 
with so and so and so?” And they sent him down. 

We do not know who the appraiser is jgoing to 
DO be: there arc six or eight of them. Wlij^n I dis¬ 
cussed with Mr. Peelle the (luestion of this( contract 
or memorandum of A])ril 21 lie had then the Whiteford let¬ 
ter, and I discussed with him the ])rovisions of tips memo¬ 
randum, s(‘('nring the $5(),0()().()0 mortgage. That is what 
Mr. Whit(' was balled up on too. We didn’t procebd to get 
the J^50,00().()() mortgage. We were to try to selcure the 
mortgage of .^oOMOO.OO; we didn’t try to do it. M"e told Mr. 
Whiteford at the time this was signed if the papers were 
o. k.'d in New York, that we still had the hardest jproposi- 
tion to do, that is, to secure the $50,000.00 and in the con¬ 
tract that Shell was to sign, we was going to put that pro¬ 
vision in there, the word- “If we could secure this mort¬ 
gage.” 

Asked, “And you, as a business man, and you writing a 
memorandum for him to understand, why didn’t jvou put 
that there, ‘If we secure mortgage?’ ” The witn(|ss said, 
“We put it in the contract.” Asked the question, ‘j‘Was iti 
in this memorandum,” the witness answered, “Tpat was 
not supposed to be a contract.” Asked the questio^ii, “You 
said you prepared this so he \vould understand it?” The 
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■witness answered, ‘‘That was what we were supposed to do 
if we went througli with it.” Asked the question, “If that 
is true, why didn't you put in there ‘mortgage, we secure, 
$50,000.00, if wc can?’ ” Tlie witness answered: “For tlie 
simple reason I didn't even put the description, or any¬ 
thing else that iwent in this. If we started putting every¬ 
thing in there, we would have a four or five page contract.” 
Asked the question, “!My question is, if the condition of the 
agreement was that it was subject to your procuring the 
$50,000.00, why did not you say so, ratlier than to use the 
language, ‘mortgage.’ We secure $50,000.0()?" The wit¬ 
ness says, “I don't know. I can't, e.xplain it. I have no 
e-\i)lanation to make of it.” Asked what he meant 
191 when he used the language, “Obligation to purchase 
within eight years for $100,000.00?” Witness said, 
“That was White's proposition, that he would not lease it 
unless there was an obligation to purchase it in eight 
vears.'’ 1 told him we were going to trv and work it out. 
Asked, ‘‘Is it not a fact that Mr. White said to you, in effect, 
the same language that was said to vou bv Mr. Hessick, ‘Mr. 
Smith, if I agree to this, is it a deal?’ And didn’t vou sav, 
‘absolutely, Mr. White”” The witness answered, “Mr. 
White told me that he could not make anv kind of a deal 
unless he had talked it over with his wife and banker—ab¬ 


solutely no deal whatever, but he figured, he said, ‘I think 
this is all right, but I could not sav unless I talk it over 
with the banker,' and that is why I was sur])rised to find 
his name on that ])iece of pa])er at a later date. I thought 
it was put on the next day.’' I didn't call their attention 
to this ehange for the simple reason I didn’t consider it a 
contract. They did not ask me to sign that paper. I 
signed it of mv own free will. ^Ir. White did not under- 
stand me, and he kept getting this mortgage, that he would 
have to secure it, and all, and I just simply wrote it out on 
a ])iece of pai)er and signed my name and stuck it across 
the tal)le. 


Asked “When did you undertake to change this to an 
option to purchase, rather than a contract?” The witness 
said, “After I saw T could not get the deal through for a 


])urchase.'’ That was some time in June. I had this case 
up with Mr. Carter three times, once right around the 1st 
of May, the next around the last of ^May and the other time 
was some time in the first part of June. 
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Asked the question, “Then Mr. White understood about 
your attempts to get this option?’’ The witness answered, 
“I had my dealings witli Mr. Whiteford, because he told me 
he was acting* as Mr. White’s rei)resentative on all these 
tilings, and they were supposed to be taken ud with Mr. 

hiteford because I never had anv contract with Mr. 
Wliiteford until after I saw him at the Raleight” Asked 
where ho took it up with Mr. Carter, he said in Mr. 
lt)2 Carter’s office; he didn’t take it up with ijim at any 
time in Washington, and did not think he discussed 
th(‘ deal at any time Mr. (’arter was in Washini^’ton. Mr. 
Cart(‘r's puriioso in coming to Washington was ^o help me 
])iek out locations of service stations. While 11 discussed 


it with him 1 never mentioned the contract; I inean this 
nieniorandum. I discussed with him this paper some time 
the first of May and the last of May and some time in June. 
1 n(‘ver told him there was a memorandum that had been 


changed after he had signed it. 

Redirect examination: 

1 have negotiated manv stations or leases for the Shell 
(’onipany in jirobably twelve or fifteen cities, approximately 
two hundred and fifty to three hundred. I never signed any 
contract on behalf of the Shell Company for the purchase of 
anv gas station or the lease of anv station. 

And thereupon the defendant, to further maiiitain the 
issues on its part joined, called as a witness Stanton tl. Peelle, 
who testified as follows: 

I am a member of the Bar of this Court, and have been 
for 29 vears; I am an attornev in Washington for the de- 
fendant, the Shell Eastern Petroleum Products Cpmpany, 
and was such attorney at the time the Hessick propfirty, the 
Walker ])roperty, and the property at Connecticut Avenue 
and Yuma Street were acquired by the Shell Eastern. The 
broker on those deals was the firm of McKeever ailid Goss. 
Mr. Guv Whiteford, who was associated with that firm, and 
Mr. (lodden, who was also associated with them, were the 
on(‘s who handled those matters actively, especially Mr. 
Whiteford. I prepared the contracts in connection with 
those transactions. I came in contact with Mr. Whiteford 
in connection with them; I saw him several times. After I 
])rei)ared the contracts, as I recall it, the ownersj signed 
here in Washington, and then the contracts were seht up to 
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Xew York to bo passed upon there. Each of the three con¬ 
tracts that you have spoken of was approved in New York 
or, ratlier, in Boston at tliat time. The headquar- 
193 tors were first at Boston and then were later moved 
to New York. The three contracts that von have 
spoken of were'approved there, and executed, and then re¬ 
turned to me so tliat T could deliver a copy to the owner in 
each case. During* those times I had discussions with Mr. 
Whiteford as to whv the contracts were sent to New York 
or Boston. That came u]), I think, on two or three oc¬ 
casions. I told ^Ir. Whiteford, as I did any of the other 
])arties that I talked with in other transactions, that the 
contracts all had to go to the home office for approval be¬ 
fore execution. I came in contact with Mr. Whiteford in 
the AVhite transaction. I })re])ared the papers in connec¬ 
tion witli that. Mr. Whiteford brought .Mr. White to see 
me in connection with that matter on th(‘ forenoon of Mon¬ 
day, A])ril 21 of last year. lie came into my office rather 
late in the afternoon bringing a letter addressed to me, and 
he asked me, spoke to me about ])reparing the ])ai)ers. He 
said that he would like to have them pre])ared as soon as 
possible; and tliat Mr. Smith, Mr. D. T. Smith, of the Shell 
Company, would give me further details about it. T told 
him that 1 knew nothing of the transaction; that I had never 
heard of it until he came in to see me and that, of course, I 
would pre])are' no pa])ers until I received instructions in 
regard as to what was desired from an a])pro])riate repre¬ 
sentative of the Shell Conqiany. Mr. Whiteford told me 
that Mr. Smith would g(‘t in touch with me the next morn¬ 
ing, he said, to giv(‘ me the details for the pro])osed pa])ers. 


The witness identifies Plaintiff’s Exhibit No. 11 as the 
letter Mr. Whiteford brought to him April ‘21. Witness 
was shown Plaintiff's Exhibit No. 3 and says: 


I believe* that to be the same ])aper that he showed me 
then. Mr. Whiteford read this olT and I followed it in the 
letter. But I '])aid very little attention to the matter, be¬ 
cause I did not intend to take any steps until I received in¬ 
structions from .Mr. Smith or one of his assistants. There 
was no conversation between me and Mr. Whiteford regard¬ 
ing this t)a])er, exce])t as I have stated. I told Mr. 
194 Whiteford I knew nothing about the matter and 
would wait to do anything until I received instruc¬ 
tions in regard to that. 
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1820 • by axid botveea JmSS ?• WBZTS. of tbo Oiotrlot of 
OolxiBbia, (haroiaaftor ealled *the Losaor*) , and SBELL X 18 T- 
Xn PXfBOUR&l FBOOOCTS, HC. • a Delaware corporation, (bere> 
iaafter called *tbe Leasee*), 

W1TRS8XTH SHIT:- 

TIB8T:- The Lessor hereby leases to the 

Lessee for a tera of light (8) years, begixmlsg on the ^ 
day of Mayf 1930, sad ending on the of 

1938, the foUoeing naroel^ of land, situate at the Hortl^ 
east ooraer of SSfvSA 0 Streets, lor t h e ee^ in the City of 




Washington, l^iSlM Dlstriot of Coloabia, en^ described as fol- 
Xom, atMln —y tJ- w 
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SECOKD:- 


Tiie Leseor represents that he has 

1 i 


a fee siaaple title, good of record and in fact, to the leased 
prenises^ iiad tt is sapx 
t^ie ”188 8 





THIRD:- The Lessee agrees to pay as 

rent for the leased premises the sum of Slz Thousand Ool* 
lars ($6,000.00) per anniut, during the term of this lease, 
the first year's rent^lnthe sxim of Slz Thousand Dollars 
($6,000*00) per annum, oelng paid upon the ezecutlon and 
delivery of this lease, and the rental for the remalnlx^ 
years of said' term to he payable In equalrmsathLy/install¬ 
ment s In advance* 


FOURTH:- The Lessor further agrees that 

the Lessee shall have the right to remove all or any por¬ 
tion of the Improvements now on the leased premises, and 
to construct thereon such Improvements or additional Im¬ 
provements, and Install such equipment and apparatus, at 
its own ezpeiise, as It may desire, and may, from time to 
time, make such alterations and changes therein and other* 
wise In the leased premises as It may see fit* It nay 
paint In Shell colors any and all buildings, equipment and 
apparatus novi or hereafter upon the leased premises* 

FIFTH:- The Lessee shall pay all tazes 

assessments and other governmental or mu n i cipal charges 
levied or assessed upon the leased premises during thm 
term of this lease, as the same become doe and payable, 
but the Lessor shall pay all such tazes, assessments and 
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other charges upon the leased premises to the date of the 

I 

beginning of the term, the same to be pro rated !to said 
date, and shall also pay any tax, assessment or ^harge for. 
any governmental or municipal improvements completed prior 

to the date of the beginning, of said term, whether such tax, 

1 

assessment or charge shall then have been actually levied 

1 

I 

or assessed or not* The Lessee shall also mainteiin, at its 
expense, suitable insurance upon the improvements on the 
leased premises and the equipment used in connectlion there* 
with* 

SIXTH:* At the beginning of thp term of 

this lease, the Lessor shall have issued or duly jissigned 
to the Lessee all licenses and permits, duly issued by the 
proper public authorities, necessary to permit th^ Lessee 
to conduct upon the leased premises the business ^f a' gas^ 

I 

oline filling and automobile service station; andjif such 
licenses and/or permits shall thereafter be revoked, or 

if, for any other reason than the fault of the Lessee, it 

I 

shall become illegal for the Lessee to conduct itd said 
business on the leased premises, then the Lessee may, at 
its option, terminate this lease and all of its objligations 

hereiindez; by giving written notice to the Less'or* j 

1 

1 

I 

SEVSHTH:* If the leased premises hre rend* 

ered unfit for occupancy, by reason of fire, storm| or any 
other cause, no rental shall accrue or be paid froiH the 

I 

begizming of such unfitness for occupancy, ^til t]|ie leased 

fcs. I 

premises are put in tenantable condition. anoT the Lessee is ' 

A 

able to and does occupy the same for the purpose of con* 

j 

ducting its business* ^ 
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EIGHTH:- The Lessee has the ri^ht^and 

option to purchase the leased premises, together with all 
the buildings, improvements and equipment thereoji, during 
the term of this lease, for the sum of One Hundred 
Thousand Dollars (100,000.00) , upon the terms'tl^t tHe 

I 

Lessee shall assxime a first deed of trust encumbrance pn 
the leased premises in the sum of Fifty Thousand jDollars 
($50,000.00) (which encinnbrance the Lessor agrees! shall 

then be subsisting upon the leased premises) , and{pay the 

! 

balance of the purchase price in cash. If the Le^se^ de¬ 
sires to exercise this option, it shall give written 

I 

notice to the Lessor stating the time at which ancj. the 
place where the deed shall be delivered and the ballance 

• i 

of the purchase price The time shall be noti less 

I 

than thirty (30) days after the date of said notice* The 
place shall be at the Office of the Recorder of Deeds for 
the District of Columbia, or at such other place iji the 
District of Columbia as the Lessee may elect* Notice of 
intention to exercise this option shall be addressed to the 

I 

Le^^sor and either delivered to the Lessor in persoxj or 
mailed to the Lessor by registered mail at No* ! 

I 

- 1 - 

1 

At the time a^d place so fixed, the Lessor shall dejliver to 
^he Lessee a good and sufficient deed, conveying a blear 
title, good and good of record, to the leased premises, free 
from all encumbrances except the aforesaid need of irust 
encumbrance for Fifty Thousand Dollars (^50,000.00)^ and 
shall transfer all and singular the aforesaid equipijient to 
the Lessee, free and clear of liens, by a good and Sufficient 
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bill of talo, said deed and bili'of salt to be satiafaotory 
to counsel for the Lessee; and for suob deed and bill of 
sale, the Lessee shall pay the Letaor ths purohase prioe 
therefor* The Lessee agrees that, If it sh all not bars 
ezeroised said option to purohase d urin g ths tera of this 
lease, it will, at the expiration of the ten of this lease, 
purchase the leased premises and equlpaent from ths Lessor 
upon the terms hereinbefore provided for the purohase 
under the ^oresaid option* 

7 * C4.«./^ /** «.-_ 


HIHCh ^ The Lessee say at any time aa- 

sign this lesise or subsist all or any part of ths leased 
premises and equipment; but no such assignment or sbb* 
letting shall reliSTe the Lessee of any of its obllgatios 
hereunder* 


flHim* The Lessor further sgrese 

for a period of ten (10) years from the date of the 
of the term of this lease, te will not, directly cr !»• 
directly, in his own name, or in the name of sny other per¬ 
son, partnership or oorporation, or through any person, 
partnership, corporations or other business orgsaiiation 
in which he may have any finanoial interest* engsg* ^ ^ 
buslnese/of seuii« oil, gasoline or other petroleum prodF- 
'wts, or of operating gaeol&M filling ^ automobile ssrwlos 
stations, or in sny other — oospete with the Le 
anywhere in the District of Oolorf)l»* 

S tT ^^ ,r ^ for the consideration afore- 

•mid, Qraoe Idlth White, wife of ths Lessor, hereby Join* 


199 




with the Lessor in this lease and purohase option and 
agrees, in case said option be exercised, oc- 11 not, no¬ 
on the purchase of the leased oremises at the termination 
of this lease, to join in the aeea of conveyance of said 
lands and premises and thereby to release to the Lessee 
all such right, title and Interest,_by way of dower or 
otherwise, as she may have therein. 

WBIjWH:- This lease shall inure to the 

benefit of and be binding uocn the respective heirs, ex¬ 
ecutors, administrators, successors and assigns of the 
parties hereto* 

IN WITNESS OF ALL WHEREOF, the Lessor. James F, 
White, and his wife, Grace Edith Wnite, have hereunto set 
their hands and affixed their seals, and the. Lessee has 
caused its corporate name to be hereunto subscribed by 

__, its President, its corporate 

seal to be hereto affixed and attested by 
its Secretary, and has appointed the said 
its attorney-iD^fact, the same to acknowledge and deliver 
according to law; all in triplicate the day and year first 
hereinbefore written. 


(SEAL) 

(SEAL) 


ATTEST: 


SHELL EASTERN PETROLEHU PRODUCTS, INC* 



President* 
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Secretary 
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icertain de- 
to prepare 


Witness is shown paper marked Plaintiff’s Cji'oss Exam¬ 
ination Exhibit 1 for identification, and beinsr asked what 
llie paper was, stated: After Mr. Whiteford saw me on 
^londay, he inquired of me on the two or three days follow- 
in" wliether I had hoard from Mr. Smith. I hqd not. On 
Thursday mornin" of that week ^Ir. Sawin, ^(r. Smith’s 
assistant, telephoned me from Pliiladelpliia stat|n." that he 
was calling at ^Ir. Smith’s direction to give me 
tails in regard to tliis transaction; and asked me 
tlie ])reliminary draft of the papers. Even witjli tlie data 
that he gave me I had not enough to prepare tl4 proposed 
agreement that would have accompanied tliis, Relating to 
the mortgage for Fiftv Thousand Dollars that 1 was men- 
tioned; tliat T did have enough to prepare this ifough pre¬ 
liminary draft of a lease. And I simply had writt|en up this 
one copy. None of the penciling in it was in at jhe time I 
gave it to Mr. Sawin—only the typewritten part, |vith these 
numerous blanks which occur in the ])aper. When Mr. 
Sawin came over Saturday morning of that weew, I talked 
the matter over with him, telling him further detijiils which 
I felt should be determined before I could advii^jedly pre¬ 
pare any completed papers—the proposed agreejnent and 
the ])roposed lease. Mr. Sawin then stated to mje that he 
would go up and see Mr. White; and then he camelback and 
gave me further information from which I pencilectl in these 
parts that are in pencil. j 

This is the paper i\[r. Sawin brought back to ihe. Sub¬ 
sequent to his bringing it back and the discussion I had 
with him, T })ut in the pencil part, and also the parts which 
are on yellow paper and pinned in in different places. Ex- 
cejit for the ]X‘nciling and the pieces of ])a))er that are 
])inned, that is the condition it was in when Mr. Sawin 

brought it back. | 

1 

Tliereiqion the ])aper was offered in evidence, j marked 
Defendant’s Exhibit No. 2, and is as follows: j 

(Here follows Defendant’s Exhibit No. 2, side folios 195, 

196, 197, 198, 199, and 200.) 1 


201 


Mr. Sawin gave me the information which is con¬ 


tained in the pencil changes and the yellojw slips 
attached to this paper in the afternoon of Saturdai^ April 
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26, 1930, when he returned after taking that paper and 
going out. Subsequent to the notation of these pencil addi¬ 
tions and the pencil slips wliich are attached to this paper, 
the following Monday I prepared, that is, I had the final 
drafts made of that proposed lease. And we also prepared 
a draft for an agreement to accompany it, and sent them to 
Mr. Smith in Philadelphia. There was only one copy of 
this paper prepared. Just one with the blank spaces 
through it, as preliminary and as awaiting further informa¬ 
tion that 1 needed. 

Witness is shown Defendant’s Exhibit No. 1 and 4 copies 
thereof, and states those are the five copies that I had 
written up of this proposed agreement and lease. The 
agreement and the lease are bound together in each case. 
Those are the ones that I sent to .Mr. Smith. Mr. Sawin re¬ 
quested me, when he was in Washington the previous 
Saturdav, to send those to !Mr. Smith instead of sending 
them to New York, because the matter, he said, had not 
been taken u]). 

Witness is shown a paper which he identifies as a carbon 
copy of the letter he addressed to Mr. David T. Smith 
under date of April 28, 1930, including those drafts in 
quintuplicate, which letter is olYered in evidence, marked 
Defendant’s Exhibit 3, and is as follows: 

(Defendant’s P]xiiibit No. 3.) 

Copy. 

Peelle, Ogilby & Lesh, Attorneys & Counsellors at Law, 

Washington, D. C. 

April 28, 1930. 

David T. Smith, Esq., 

Benjamin Franklin Hotel, 

Philadelphia, Pa.: 

Shell, Washington, 4th & C Streets N. E.: 

202 Dear ]\Ir. Smith: 

At Mr. Sawin’s request, I have prepared and enclose 
herewith in quintuplicate, draft of the proposed agreement 
with James F. White for lease and purchase of the above 
property with form of the proposed lease and purchase 
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agreement attached. These have been prepared along the 
lines indicated by Mr. Sawin and contained ijn the brief 
memorandum which you and Mr. White signed. 1 
Very truly yours, ! 

STANTON C. li^EELLE. 

SCP :MAO. 

Enclosures as stated. 


asking me 


At the time I wrote this letter I had not had ^ny discus¬ 
sion with Mr. Smith with reference to the memcjrandum of 
April 21, 1930, Plaintiff’s Exhibit No. 3. I hadjnot talked 
with Mr. Smith about this matter in any way. | 

Mr. Whiteford dropped in or called up on seyeral occa¬ 
sions to inquire whether these papers had come jback from 
New York, and I told him that I had not had any }vord from 
them, as he inquired from time to time. 

On June 5th in the afternoon I received a wire 
to call Mr. Smith in New York the next morning. 1 And just 
before the time at which I was to call him, Mr. yVhiteford 
and iMr. White came in together, and waited th(^re until I 
called New York. I called the New York office of] the Shell 
Company and Mr. Guild, who is one of the attoriieys there 
answered the phone and said that Mr. Smith wkis out at 
that time, but that, as I recall it, Mr. Whiteford Iliad been 
asking the Company up there to give him some jsort of a 
letter. Mr. Guild said that he didn’t know enough about it 
to say what could be done; that he would take ii, and he 
was either to call me or I was to call him again that after¬ 
noon; take it up with the responsible authorities there, that 
is, the president or whoever would pass on the type of letter 
they wanted. That afternoon he either called pe or I 
called him about three o’clock, and he said that they 
203 would not give the letter which Mr. Whiteford was 
asking for Mr. White, and I so informed Mi[. White¬ 
ford. Mr. White, as I recall it, didn’t come back in the 
afternoon with Mr. Whiteford. Mr. Whiteford canlie alone, 
I think, then. It was not very clear in my mind wlhat sort 
of a letter that Mr. Whiteford wanted; but it w^s, as I 
recall it, a letter in which if Mr. White would hold the mat¬ 
ter open to Shell, they would agree to give him a definite 
answer within sixty days as to whether or not they would 
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close with him. I say I am not entire!}’ clear as to the 
letter, because it was not a letter that I would have given, 
that would have to come from the administrative depart¬ 
ment and not from counsel, so that I was not especially con¬ 
cerned with it. T have no recollection of seeing Mr. White- 
ford again witli respect to that proposed letter after June 
6, or of liis taking it up with me after that. I told Mr. 
Whiteford that the Company would not give him such a 
letter. I told Mr. Whiteford that the contracts all had to 
go to Xew York for final approval, Boston first, and then, 
when the office was moved, to Xew York. 


Cross-examination: 


Asked if the witness could not be mistaken about his 
statement that he called Mr. Whiteford and told him tliat 
he would not give him the letter that he wanted, the witness 
said, ‘‘1 didn't say I called him. He came in that afternoon 
to see what word I got from Xew York.” I feel very con¬ 
fident that niv recollection is correct. 

Witness being shown a letter from Mr. Whiteford to Mr. 
White, and also a telegram of the dav before from ^Ir. 
Smith to the witness, and asked if thev did not refresh his 


recollection, the witness answered: 


“This is the word that 


I spoke of that I got that afternoon, June 5th, asking me to 
call ^Ir. Smith.” 


Asked the following question: “Here is the letter writ¬ 
ten by Mr. Whiteford to Mr. Smith, that in each case you 
told him ^Ir. Guild did not know enough about it, and you 
would have to wait until you got instructions from Mr. 

Smith,” the witness answered: “Yes. Mr. Guild 
204 said, just as it says here, in the morning that he was 
unfamiliar with the letter.” 


Counsel calling the witness’ attention to Mr. Whiteford’s 
letter, and reading from the letter as follows: “I have just 
left Mr. Peelle's office and he tells me he talked to you this 
afternoon and you stated you would be in Washington on 
Monday to give Mr. White the letter which you promised 
me yesterday you would do, namely, specifying a definite 
date when this deal would be consummated,” and asking 
“Does that accord with your recollection?” The witness 
answers: “Xo, Mr. Gardiner. The first paragraph is in ac¬ 
cord with my recollection, but the second paragraph differs 
from it.” 
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Counsel reading further from the letter, as |follows: ‘‘I 
had Mr. White in Mr. Peelle’s office this mornin|g about ten 
o’clock, as arranged for yesterday. Mr. Peell(i called and 
talked to your Mr. Guild, who said he was not falmiliar with 
the matter, but that he would talk to you during the day 
and call Mr. Peelle back again at three o’clock,” and ask¬ 
ing: “Is that correct?” The witness answers: “That ac¬ 
cords entirely with my recollection except, as jl stated a 
moment ago, I am not clear whether I was to call him back 
or he called me back. That is rather immateriaLj” 

Asked the following question: “A moment agq you testi¬ 
fied—I am not doing this to contradict you, bu|: to try to 
refresh your recollection—you, a moment ago,| said that 
you did not talk to Mr. Smith, but some official of the Com¬ 
pany,” the witness answered: “No. That was ^ question 
of—you asked me who Mr. Guild was going to talie the mat¬ 
ter up with in New York. I said, ‘Some official of the 
Company.’ ” 

Counsel further quoting from the letter as follows: “Mr. 
Peelle called and talked to your Mr. Guild, who s4id he was 
not familiar with the matter, but he would talk Jo you”— 
that is, Mr. Smith; it is addressed to him—“But would 
talk to you during the day and ask Mr. Peelle tc^ call him 
back at three o’clock.” Does that refreshlyour rec- 
205 ollection that you did talk to Mr. Smith?” j The wit¬ 
ness answered: “He would have to take if up with 
Mr. Smith too. Yes. But Mr. Smith was not the one who 
would determine the matter. He would also have Ito talk to 
an official there who had authority. He was going to talk 
to Mr. Smith. I don’t recall whether I mentioned Mr. 
Smith to Mr. Whiteford or just an official of the Company. 
I ])robably told him both. My best recollection \s I said 
that he would talk to Mr. Smith as well as some official of 
the Company.” j 

Asked: “Then, Mr. Whiteford, you say is not c(|)rrect in 
this statement in the second paragraph, namely, |hat you 
advised him after talking in the afternoon that Mf. Smith 
would be in Washington Monday and give him a better?” 
The witness answered: “That is correct in this: That that 
was the way that I told him that Mr. Smith would be here 
in a few days and would see him; but that they would not 
give him the letter he was asking.” j 
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Asked: ‘‘Well, ^Ir. Wliiteford is wrong when he says, 
‘I have just left ^Ir. Peelle’s office and he tells me he talked 
to vou this afternoon, and voii stated vou would be in Wash- 
ington on Monday to give Mr. White the letter which you 
promised me yesterday you would do, namely, specifying a 
definite date when this deal would be consummated?’ Xow, 
does that refresh your recollection that it had to do with the 
consummation of the deal rather than the letter?” The 
witness answered: “I do not so recall it. Not the closing, 
but whether they would make the deal. I don’t recall the 
day Mr. Smith told me he would be here, but I think it was 
nearer than the 18th.” 

Shown the telegram, he stated: “That occurred on June 
6th; and, as I recall it, ]\Ir. Smith expected to be down in 
the next few davs. He said he would like to see Mr. 
White.” 

Asked if the telegram did not refresh the witness’ recol¬ 
lection, the witness stated: “This is June eighteenth. That 
does not change what I have stated. I have said that on 
June sixth ^Ir.'Smith expected to be here in the next few 
days to see Mr. Whiteford or Mr. White. This is a 
206 later matter. I recall that I had a communication 
from him that he could not come because he had to 
be at Charlottesville, but this is a later time. I talked to 
both ^Ir. Smith and Mr. Guild on June 6tii, first with Mr. 
Guild and then' with Mr. Smith, and ^Ir. Smith stated that 
he expected to be here a few days, and would see either ^Ir. 
Whiteford or Mr. White about the matter. I don’t think 
he came at that time, but I don't know, ^Ir. Gardiner, be¬ 
cause Mr. Smith frequently came to Washington to attend 
to matters without coming to see me. Unless there was 
some legal question that he wanted to consult me about, 
he probably would not come near the office.” 

The witness is .shown Plaintiff's Plxhibit No. 23, and 
testified: “This is one of the papers that was in the file in 
New York, which was sent down to me after the suit was 
filed, at the home office. That was the first that I ever 
saw it.” 

Witness’ attention is called to Defendant’s Exhibit No. 
3, and states that at that time he had before him the letter 
of Mr. Whiteford addressed to him on April 21, Plaintiff’s 
Exhibit 22, and that he had it before him when he prepared 
the paper, Defendant’s Exhibit No. 1. 
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Witness’ attention is called to the statemeni in said let¬ 
ter of April 28, Exhibit 3, that he had prepared the paper 
in accordance with said memorandum agreen^nt. He is 
handed the paper, Defendant’s Exhibit No. 1, <|nd asked if 
he is not mistaken in such statement in the letjter, in view 
of the provisions of the eighth paragraph of thje lease with 
purchase option, and was not this sent out after he had 
seen the paper which contains the compulsion io purchase, 
and that this was sent after the change which gave them an 
option to purchase, which Mr. White declined lo sign, and 
the witness answered: ‘‘Oh, no.” I 

Witness being asked: “Will you read that aijid tell us if 
that was not an option to purchase rather thai^ an agree¬ 
ment to purchase?” | 

Replied: “Mr. Gardiner, in the first 1 place, you 
207 have quoted that letter as saying that I llad written 
that I prepared this in accordance with ihis memo¬ 
randum. I said, ‘In accordance with ^Ir. Sawin’s instruc¬ 
tions and the memorandum.’ Now, in the nex|t place, if 
you will read this paragraph through, you wil^ find that 
what it does is to give the lessee an option djuring this 
period of eight years at any time to purchase thi^ property 
at that price. But it says at the end of the paragraph, ‘The 
lessee agrees that if it shall not have exercised shid option 
to purchase during the term of this lease, it ■will, at the ex¬ 
piration of the term of this lease, purchase the leased 
premises and equipment from the lessor upon the terms 
heretofore provided for purchase under the afoij'esaid op¬ 
tion.’ In other words, there was an option duifing eight 
years to determine when and if at any time they \Vould buy 
the property. If they had not exercised the option at the 
end of the lease, it became an obligation.” j 

Asked: “Was that ever returned to you with me signa¬ 
ture of Mr. White on it?” The witness answered, j“ No. No 
paper was ever returned to me with the signature of Mr. 
White on it. This is the only paper that I ever prepared in 
the matter of the final draft. It is not only the oi^ly paper 
that I have ever prepared; it is the only paper thit I have 
seen that embodied any proposed terms of this agreement 
other than the preliminary memorandum.” j 
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Redirect examination: 

The only two papers I prepared are this paper, Defend¬ 
ant’s Exhibit No. 1, and Defendant’s Exhibit No. 2, which 
I gave to Mr. Sawin. 

Recross-examination: 

Asked if Plaintiff’s Exhibit No. 3 was in the same form 
when Mr. Whiteford brought it to him that it now’ is, that 
is, it had the signatures of White and Smith, w’itness 
stated: “As far as the face of this is concerned, I did not 
examine it w’ith anv care. Mr. Whiteford said he had 
copied this into the letter. He read from this and 
208 I checked it from the letter. 

Whereupon, io further maintain the issues on its part 
joined, the defendant called as a w’itness Arnold T. Lax, w’ho 
testified as follow’s: 

I am an appraiser for the Shell Eastern Petroleum Prod¬ 
ucts, and have been so employed for tw’o years. I appraised 
the White station in Washington pursuant to directions 
from my immediate superior, Mr. C. R. Davis, w’ho is 
manager of the appraisal division of the Shell Company 
in New’ York. 

Witness is show’n a paper marked Plaintiff’s Cross Ex¬ 
amination Exhibit 2 for identification, and states that it 
is a list of the' fixed station equipment and portable equip¬ 
ment that w’as on the premises at appraisal date, April 25, 
1930. 

Witness is show’n a paper dated April 25, 1930, and states 
that such paper is his detailed appraisal of the property 
at 4th and C Streets, consisting of service station and 
garage and on a lot 63 by 31 feet. 

Thereupon these papers were offered in evidence, to be 
marked Defendant’s Exhibits 4 and 5. 

The W’itness testified that Mr. White w’as present w^hen 
he W’as making up his appraisal, and that he went w’ith 
him to the office of the Recorder of Deeds in order that 
he might get a description of the real estate; that Mr. 
MTiite w’ent around w’ith him wffien he made the appraise- 
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merit up at the station, but that witness had r|o discussion 
with him as to any matters concerning it. 

Thereupon the following occurred: j 

Bv the Court: 

“Q. Did you communicate the contents of these papers 
to ^Ir. White? A. No, sir, not the contents. 

‘‘Q. This is a report by you to yourjhead officer 
209 at your home office? A. Yes sir. 

‘‘Q. And was not communicated to MrJ White, you 
did not submit it to him? A. No sir.’’ 

The witness further testified: I told Mr. wjiite what I 
was doing at the time I was making an appnjiisal of the 
property. I did submit it to the home office in New York. 
I told Mr. AVhite at the time it was information to be sent to 
the New York office before any deal was consummated. 

The Court, over the objection of counsel for the defend¬ 
ant, excluded these papers, to which ruling exception was 
duly noted. 

The only person present when I told Mr. Whitle was him¬ 
self. 1 told him in the station at 4th and C Streets. I 
didn’t talk with Mrs. White at all. 

Whereupon, to further maintain the issues o|n its part 
joined, the defendant called as a witness Mr. George R. 
Sawin, who testified as follows: 

I am not a lawyer. I am employed by the Shefl Eastern 
Petroleum Company, and have been a little over Iwo years. 
I first came to Washington about January 20, j9M0. Mr. 
Smith was here at the time. I met Mr. Whiteford the same 
day I came. In connection with one of the propojsed deals, 
as we called them, he brought in a paper, a so-Called con¬ 
tract that he had, form of contract that he Avanted some 
representative of the Shell to sign as being one of the 
parties to the deal, and I informed him at that itime that 
no one there was authorized to sign on behalf of j the Shell 
Company. He was quite insistent about it, and I| told him 
that I would not authorize any signature, and h^ left the 
room and went down to see Mr. Smith. He said jthat that 
was their method of doing business here in Wajshington, 
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and I told him that it was not in accordance with the way 
that the Shell did business anywhere in any of the cities 
that I have ever been in. I told him that the papers were 
drawn, in each case and looked over by the various 

210 parties interested and they were afterwards sent to 
New York for approval, and if they were approved 

by them they no doubt would be signed and returned for 
the other parties to sign and become an agreement. I saw 
him after he talked with Mr. Smith. I do not remember 
the exact words, but the upshot of it was that he was un¬ 
able to have anybody sign the paper that he had in his 
hand, as being a contract between the broker, the owner and 
the purchaser. Mr. Smith told him I was right. 

I was in communication with Mr. Peelle constantly. Late 
in April I came in contact with Mr. Peelle in connection with 
the White station. I procured a rough draft of the pro¬ 
posed agreement for the White station. 

Witness is shown paper marked Defendant's Exhibit 2, 
and stated: “That is the paper that T received from Mr. 
Peelle. When I received it from Mr. Peelle there were no 
pencil notations on it at all. None of the slips that are 
now pinned to it were on it at that time. Having received 
this paper from Mr. Peelle, I got in touch with Mr. White- 
ford’s office, with the idea of going down to see Mr. White 
with Mr. Whiteford. I was informed he was out of town, 
and Mr. Godden said he would go down with me. We went 
to Mr. White’s, Godden and I, and I had the paper with me 
and showed it to ^Ir. White, and asked him to look it over to 
see if it embodied the parts of the proposed agreement, 
to see if it was in accord with his ideas, and asked him 
to approve it with the idea that the final papers would be 
drawn up from that agreement, that preliminary agree¬ 
ment, and would be sent to New York. I handed the paper 
to him. He read it over and handed it back to me, and 
asked me various questions, and I handed it back to him, 
and he and his wife, I believe, went into an adjoining room, 
or went to another part of the house, and in a few minutes 
they came back with some questions asked, and he finally 
gave the paper back to me and I left the house with Mr. 
MTiite and Mr, Godden, and I believe w^e went over to the 
station and looked around the station. I told them 

211 I had not seen it and would like to get an idea of 
what it was like. That was the only paper I took 
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with me and discussed with Mr. White. Wheiji I left Mr. 
White’s house I returned it to Mr. Peelle, at l|iis office, in 
the same shape as I had received it. I never saw Mr. or 
Mrs. White, or either of them, on any other occasion. After 
that I had letters and telegrams and telephonel calls from 
Mr. Whiteford. I believe he called up some time between 
the period that Mr. Smith had been here and beiore I came 
to Washington, to know when I was coming dowp and after 
I had been at Mr. Peelle's office, he called up several times, 
also sent several telegrams. When I returned to Mr. 
Peelle's office that afternoon I asked him to finish up the 
jiapers from the information that I had received as to the 
description of the property, and one or two minor points 
that were brought up, and other information that Mr. 
Peelle wanted in order to complete the papers|. I asked 
him, as soon as he had completed the papers, to send them 
to Mr. Smith at Philadelphia. 

Cross-examination: 1 

I came here from Philadelphia at the directions of Mr. 
Smith, my superior officer. It was on a Saturda\| morning. 
When I came 1 had a copy of a letter from ^Ir. AVhiteford, 
a copy of Plaintiff’s Exhibit No. 11, and the two enclosures 
with it. I 

Witness is shown Plaintiff’s Exhibit No. 5, an|d says: I 
don’t remember seeing that letter at all before. ^Ir. Smith 
asked me to go down and see Mr. Peelle and get |he rough 
draft, which was more or less in line with what I had al¬ 
ready telephoned Mr. Whiteford. I telephoned 3.1r. White- 
ford before I came. Before that I telephoned ]\lr. Peelle 
at the instance of ^Ir. Smith. Mr. Smith didn’It tell me 
to come down and check up the station under his purchase 
agreement. He told me that he wanted me to cojme down 
here. It was my function to have all papers prebared on 
all deals. After Mr. Smith had given me the main points 
of every deal, it was my function to see the proper papers 
were prepared along the lines of the conversation 
212 with the lessor or the seller. I did not sulpmit any 
papers for the signature of Mr. White that day. I 
did not have any memorandum agreement with me jthat day 
to be signed. I never asked for his signature. Tljiere was 
nothing put in this paper at the White resideiice. He 
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agreed to what I proposed in detail. Mrs. White was there 
and I understood she agreed likewise. 

Redirect examination: 

I said there was some discussion as to one or two things 
in this paper. The first thing, I wanted a description of 
the property which had to be added to the agreement; there 
was also some question about the mortgage to be secured 
and that was discussed in various ways. It was finally 
left as, or finally agreed on as the final papers were drawn. 
I believe there was some discussion with reference to the 
situation if the property should be burned. The question 
of insurance or occupancy of the property came up and I 
believe that was covered here in the seventh paragraph in 
regard to insurance. And I explained the condition, that 
if the property was not tenantable, we should not be 
obliged to pay the rent at that time. 

Recross-examination: 

The conversation I had with Mr. Whiteford in which 
^fr. Smith joined and in which Whiteford tried to get me 
to sign some paper for the Shell Company was along about 
the 20th dav of June, I should sav; that was the first dav 
I was here. It was a printed form, as I understand, a con¬ 
tract that he claimed that real estate dealers in Washing¬ 
ton employed Or used when taking care of deals where they 
acted as brokers. We hadn't purchased any property that 
he was interested in, and had made no agreement. There 
was a purported deal on at that time. I could not tell you 
which one it was now, and he wanted me to sign a contract, 
but we had not agreed on the deal. I believe it was cover¬ 
ing his commission. 

Thereupon the defendant, in order to maintain 
213 the issues on its part joined, called as a witness 

William E. Harrington, who testified as follows: 

I am employed by the Shell Eastern Petroleum Com¬ 
pany, in the real estate division. Shown Plaint iff's Ex¬ 
hibit No. 9, he says that he had seen that letter, and that 
just prior to receiving it he received a telephone call asking 
about a proposition that the field men had been negotiating 
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on, asking whether the deal was going througlii or not. I 
received this message from Mr. Whiteford in 'VVashington. 
Not knowing the details of it, I asked Mr. "Wthiteford to 
write just what the proposition was so that we could know 
the details in the New York office and follow them out as 
best we could. As a result of that request, Mr. Whiteford 
put dow'n the details in his letter and sent it in. T never 
saw’ Mr. White. I saw’ Mr. Whiteford in the New’ York 
office, and he said to me practically the same as he had over 
the telephone, ‘‘When is the deal going througlij?” I told 
him that the matter w’as entirelv in the hands (bf the field 
men; that we had not received any definite aujtliority on 
the deal, and that until that time w’e could notl handle it 
at all. j 

Cross-examination: | 

When I received the letter from Mr. Whiteford I turned 
it over to the legal office, I don’t recall to w’hom I delivered 
it; there are a great many men in the legal department, T 
should sav betw^een ten and twelve. I turned it over a 
dav or tw’o after it was received. I read it wdibn it w’as 
received. T should sav that I saw’ Mr. Whiteford within 

* I 

thirty days afterw’ards, and I told him that the dcj^al hadn’t 
reached us for consummation; that is, w’o had not had the 
authority to go through w’ith the deal and, the^’efore, it 
W’as still in the hands of the field men. T told hiijn w’e had 
not received the papers for execution, the papers| covering 
the purchase or lease of the property, and thatiw’e w’ere 
w’aiting for the papers for execution, the papers I covering 
the purchase or lease of the property, and that jw’e w’ere 
W’aiting for the papers for execution, but j had not 
214 received them. I did not receive any communica¬ 
tion from the legal department after I turned the 
letter over to them, and I heard nothing further from them. 

Redirect examination: 1 

The papers never came to my department. In tjlie regu¬ 
lar course they come to my department w’hen tihey are 
ready, have been approved for execution. 

Recross-examination: 

After the receipt of this letter I communicated ^Vith ]\Ir. 
Whiteford only w’hen he came into the office. I shduld say 
approximately thirty days afterwards. 1 
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And thereupon the defendant, to further maintain the 
issues on its p^lrt joined, called Frederick William Foley, 
who testified as follows: 

I am in the employ of the defendant company here, and 

have been for about three vears next February. I came 

* * 

to Washinp:ton in connection with the matter of the pro¬ 
posed acquisition of the White station around the middle 
of June, 1980. 'I first came in contact with Mr. Whiteford, 
and that evening: I went out and called on Mr. and Mrs. 
White. I saw them. Before .e:oin£: out there I told Mr. 
Whiteford what my mission was. Told him that I was 
down here at the request of Mr. Smith to call on Mrs. 
White, and Mr. White, relative to see- if arraiiiremonts 
could be made for a lease of their property, and that at 
the request of‘Mr. Smith I came to Washine:ton to meet 
Mr. Whiteford, tellin.c: him that if possible to make ar- 
ranjrements for an appointment with ]\Ir. and Mrs. Wliite 
to go out and call on them that night at their home, at 
which time I would talk with them and also with him, and 
see if arrangements could be made for a lease of their 
property based on six per cent of their original asking 
price, in view of the fact that the Xew York executives had 
not approved the purchase, and especially in view of the 
fact that Mr. Smith was still interested in the loca- 
215 tion. I told Mr. and Mrs. White practically the same 
thing. I told Mr. and Mrs. White that the New 
York office had practically refused the purchase of the 
property; that ^Ir. Smith was interested and wanted to 
find out if arrangements could be made whereby we could 
lease the property with an option to purchase at a later 
date at any time during the term of the lease. 

Witness is shown Plaintiff's Exhibit No. 6 and says that 
he never saw'that paper before. I did not request Mr. 
Whiteford to prepare any paper of any kind, shape or de¬ 
scription before I went to see Mr. and Mrs. White. 

Cross-examination: 

Asked if when he was shown P^xhibit No. 6 he looked at 
it and was asked to look at it carefully and state whether 
or not he was mistaken when he said he had never seen it 
before, he said no. I believe I came to Washington from 
Charlottesville, Virginia. Mr. Smith notified me to come 
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by telephone. I don’t know where he was when jhe phoned. 
He told me to come to Washington and get in C(l)ntaet with 
Mr. Whiteford, to see if arrangements could be inade to go 
out and see Mr. and ^Irs. AVhite at their home, land trv to 
make arrangements to lease their property for a term of 
eight years based on six per cent of their original asking 
price, and in view of the fact that the New Yorkjexecutives 
had refused the purchase of the property. i| told Mr. 
Whiteford that, and I told him that that was done in view 
of the fact that the New York executives had refused to 
approve the purchase. I told Mr. and Airs. Ayhite that 
evening practically just what I have repeated to you, that 
I had been sent there by ^Ir. Smith to see if arrangements 
could be worked out witli them to lease their property for 
a term of eight years, in view of the fact that the New 
York executives had refused to purchase it. Mr. or Mrs. 
White, either one or the other, remarked that tney would 
much rather sell the property; told me that they were 
sickening, either ^Ir. or Mrs. White was sickening, and 
preferred a change of climate, to go to California or 
Florida—I forget which—they were more anxious 
216 to sell. I told them that in view of the pondition 
of their health, I didn’t blame them for preferring 
to sell; that I would go back and intercede with ]^Ir. Smith, 
and see if he would not once again submit it to the New 
York executives, and see if he could once again intercede 
for them. They asked me to do that, and I poli|tely told 
them that I would. I immediately reported to Smith 
the result of that conference, on probably the following 
dav; I should sav the date of mv visit was around the 13th 

w » ^ 

or 14th of June. 

On my arrival in Wasliington I phoned Mr. Whiteford 
from the Washington Building; I don’t remember whether 
it was the afternoon or morning; it was some houri before 
we went over there. I didn’t ask him to ])repare a paper 
and try to get them to sign it. It is not a fact tliat| I went 
over with Mr. Whiteford and told them that I wo|ild like 
to get them to sign this paper; that this paper was| practi¬ 
cally the same as the other. Mr. White read it ancjl called 
my attention to the fact that this had an option to piirchase, 
and he didn’t sav “Whv, this is the verv thing that I i’efused 
to do at the very beginning; I am not interested at all.” I 
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didn’t say to him: ‘‘Well, I don’t blame vou. I was told to 
come here, but I don’t blame you at all. You have got a 
contract and have a right to insist on it.” Nothing of that 
sort. I then sat down and talked with them for a half an 
hour or more. I did not thereafter discuss the matter in the 
New York office. All my instructions came from Mr. Smith, 
and I obeyed his instructions. I dealt with no one but him. 

Thereui)on, to further maintain the issues on its part 
joined, the defendant called Andrew Francis Carter as a 
witness, who testified as follows: 

I am the President of the Shell Eastern Petroleum Com¬ 
pany; I know Mr. D. T. Smith; he is in the employ of the 
Com])any now as Manager of service stations. Mr. Smith 
was given his present duties some time in the spring of 
this year. Prior to that he was employed for the purpose 
of examining properties in the various areas in 
217 which we were considering entering with our general 
business. We had no written contract of employ¬ 
ment with him; he was simply employed to act under my 
direction and instruction solely. Several years ago we pur¬ 
chased some properties from ]\Ir. Smith, and employed him 
at that time to continue with the Company. After we sold 
our New England oil properties to the Shell Union and or¬ 
ganized the Shell Eastern, it was then the plan to make 
some measure of expansion consistent with what we con¬ 
sidered business analysis of the various areas; and at that 
time it was arranged—I arranged it—that Mr. Smith should 
start in any area that we decided to go into for the purpose 
of analyzing that area and making recommendations as a 
consequence of his analysis; recommendations with respect 
to the character of our business, our future business in¬ 
terest, in any community; that is to say, recommendations 
as to lease or purchase of properties. Mr. Smith’s duties 
were solelv those of—I think I can best summarize it bv 
saving, to analvze and recommend. Mr. Smith had no an- 
thority to go beyond that. I recall having an interview 
with Mr. Whiteford and Mr. White in New York. It was 
some time last year, either in the late spring or early sum¬ 
mer. I don't recall the date, and my records don’t show 
it. At the time I had that interview, or prior to the time, I 
had not seen Plaintiff's Exhibit No. 3. That paper, or what 
I recall as the substance of the same document, was shown 
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to me by one of the gentlemen at the time of the interview 
in New York. I don’t recall ever having seen a copy of the 
paper prior to that interview. 

Prior to that interview I had seen the White station. I am 
not perfectly sure whether it was prior to that interview or 
subsequent to the interview, but I do know that at one time 
when I was in Washington Mr. Smith said he xvould like 
me to see that property; and we drove by it. I think it 
was before that interview. However, I knew tl^e location 
all the time. Prior to that interview Mr. Smitlii had dis¬ 
cussed with me the proposed leasing or thi purchas- 
218 ing of that property, on several occasions! I never 
at any time approved the leasing or purchasing of 
that property. Some fourth party was present at that in¬ 
terview from our legal office, and I do not recall who it 
was. 'Sir. White and Mr. Whiteford came in, and my recol¬ 
lection is that Mr. Whiteford did most of the talking. The 
substance of his statements and suggestions to me [were that 
he considered that we had a contract in accordi|nce with 
the written document which you just showed me; apd I think 
Mr. Whiteford said that our failure to act up to that time 
had resulted in some considerable hardship on Mr. jVhite. I 
told these gentlemen that we had—and I explai^ied it at 
some length—that we had had Mr. Smith and his j^eople in 
Washington for the purpose of analyzing the situatlion from 
the angle of our business and of recommending toj us vari¬ 
ous properties and the method of acquisition of those prop¬ 
erties, that is, by lease or purchase or lease with [options. 
1 told him that Mr. Smith, I believed, was perfectlj^^ honest 
with him in telling him that he would put the properties up 
to us presumably the same way, as I said at the timje, in the 
way that other properties had come to us. I explained that 
under no circumstances had I then or would I eveil extend 
to Mr. Smith or any one else authority to commit the Com- 
]jaiiy to substantial capital obligations; that that was a 
responsibility solely my own, and I could not delegate it. I 
said that I appreciated the position of Mr. Whitc^ in the 
matter; but that, after all, I had to act in what I coijsidered 
the best interest of the company; and that with alllrespect 
to Mr. Smith’s view, I just could not agree with hib; and 
therefore I had to refuse to go with it. That is ttie sub¬ 
stance, if not the words, of it. It has been some tiipe, and 
I recall onlv the substance of it. Very specifically,! I told 
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these gentlemen that Mr. Smith had no authority to enter 
into a contract of lease or purchase on behalf of the Com¬ 
pany, and never would have. I don’t remember the use 
of the word ‘‘negotiator” in that interview; I cannot re¬ 
member the details of the interview. 


219 Cross-examination: 


I said that prior to that interview I had not seen, as far 
as I recall, had never seen the original of Exhibit No. 3; I 
don’t think I have ever seen a copy. In fact, I know I have 
not, of this document that I was shown here a few moments 
ago. I had never been advised bv anvbodv in our Com- 
pany before that interview of the existence of such a paper, 
to tlie best of my knowledge. I knew that Mr. Smith was 
negotiating with these people, the White people, that is all. 
I did have knowledge of something else. I knew that Mr. 
Smith in his previous wire to me, previous conversation, 
rather, I mean, had stated that he was working on the basis 
of a i)urchase obligation; and he was going to try to change 
it to a imrchase option. I told him that would be the only 
basis on which I would consider it. I haven’t the remotest 
idea when 1 told him this, except that it was prior to the 
interview 1 had with these gentlemen in New York. I do 
not necessarily have one of my legal staff in the room when 
I interview the several and various people who come to see 
me. Sometimes we do. When there is a matter which has 


already been taken u]) by one of our departments with the 
legal office we trv to either have the man in at the time of 
the conference or inform him of it immediately afterwards. 
Asked if he knew nothing of this Exhibit 3 when the card of 
Whiteford was sent in why did he call in a member of the 
legal staff before ushering in or permitting Whiteford to 
come into his room, the witness said: “I sent him, referred 
the matter first to the legal office, so they could talk to Mr. 
Whiteford and see if they could answer his questions for 
him. That was prior to the interview, on the same day. 

Asked: “Then vou did know before the interview that 


there was some letter that Mr. Whiteford had ^\dth respect 
to the interview, didn’t you?” The witness answered: “Of 
course I did. ' 1 knew that at the time Mr. Smith took it up 
with me. I said I had never seen that document before, 
and never had seen a copy of it. I knew of the 
220 negotiations, but I knew nothing of any contract.” 
Asked to tell why he wanted to call in one of his legal 
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staff to advise with him before you brought Whiteford 
or permitted him to come in the room, the ^^titness said: 
‘‘I didn’t do it for that reason at all. I did ii because he 
had been talking to ^Ir. Whiteford; and I walnted him in 
with me on that conversation. He told me he Injd been talk¬ 
ing with Mr. Whiteford immediately before Ij went in to 
Mr. Whiteford, because he told me that Mr. W'hiteford in¬ 
sisted in spite of his conversation with him, that he wanted 
to see me, and I said, ‘Very well, let him see me.’ ” He 
told me that his conversation with Mr. Whiteford was about 
this lease; he told me it was about the negotiatiqns that Mr. 
Smith had had with ^Ir. White; he didn’t tell me|that it was 
about the contract that had been entered intp. I don’t 
recall whether or not he told me how long he had known 
about it. I haven’t any recollection that he tolcjl me where 
he had talked to Mr. Whiteford. If he told me Ijhat he had 
received a letter from the real estate departmelut about it 
two hours before, I don’t recall it. I 

The properties of ^Ir. Smith that I bought outiup in New 
England were the Yankee Filling Stations. I bought them 
direct from him and not through any other company; bought 
them direct through my Company and dealt with Mr. Smith 
direct myself; no one else except the staff people I had 
working with me, they dealt with him; the decision, how¬ 
ever, on the whole thing was made by me. You are right 
in understaiKliiig that Mr. Smith was only a negoiiator, and 
his ])owers were only to submit recommendatiqns to the 
home office. He had no authority at any time to submit any 
])roposition under any circumstances, or agree to purchase 
under any circumstances, and I never gave him apy until it 
was submitted to me in New York. It is not so thpt I never 
aave him auv authoritv until it was submitted to niie in New 
York after the contract was drawn up and signW by the 
seller. Several times before the contracts were drawn, we 
went over various properties and we determined the 
221 conditions of the various trades, and determined to 
what limit we could go; whether we could g6 on. On 
several occasions I gave ^Ir. Smith in advance of any 
preparation of the documents the limit that he could go to 
in the negotiations. I gave it to him verbally aj various 
])laces; sometimes in Washington, sometimes in Baltimore, 
sometimes in Boston, sometimes in New York. I came to 
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'Washington on several occasions during late 1929 and early 
1930, on various occasions, among them talking to Mr. 
Smith of these matters. I talked with him a number of 
times, wlierever we happened to be. 'We were all over the 
place. Some of them were at the Kaleigh Hotel, some at 
the Willard Hotel; in the automobile driving around. 

Asked: Upon those occasions if he gave him authority to 
buy property at a certain price, not to exceed a certain 
price, the witness answered: ‘^To buy the property at cer¬ 
tain conditions, ves. But he alwavs had a limit.” 

‘^Q. And you i)ut a limit on him! A. Always." 


Of course, there were a great manv in which we agreed 
that he could do certain things. He could not do them and, 
therefore, they did not work out. 

Asked, how manv he gave him authoritv in that were car- 
ried out afterwards, the witness said: “Well, every i)iece of 
property we have in Washington, which consists now of 
some seventeen or eighteen, sixteen or eighteen, fifteen to 
twenty. I would give liim a limit, and conditions, and he 
did go and ])urchase it within that limit and under those 
conditions.” 

1 don’t remember the Hessick deal. I remember the 
])roperty at 15th and Church. I gave him a limit there and 
he bought it within the limit, and I closed it thereafter in 
accordance with mv understaliding with him made before- 
hand. There were quite a number of proi)erties. I re¬ 
member the ])rO])erty on Maryland Avenue, nortlieast, that 
I i)aid $200,00*0.00 out for. I gave him authority be- 
222 forehand for that, gave him the limit. 

Asked: “You told him what to do and lie went and 


purchased it?” 

The witness said: “Xo; I didn’t tell Mr. Smith, tell him 
what to do. What he did was, he would go into these mat¬ 
ters fully and come back to me and make specific recom¬ 
mendations. We would talk that over. Then he would go 
ahead with his negotiations, and ])erhaps come back again.” 

Asked: “You would tell him then, after discussing it, 
vou would tell him, ‘Xow, Mr. Smith, vou are authorized to 
buy this pro])erty at a certain price, and not to exceed a 
certain tuace?’ ” 

The witness answered: “Xo, not necessarily. Some¬ 
times those things would be a case of discussion bv tele- 
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phone every clay for a week or two weeks or|a month. I 
would discuss back and forth with Mr. Smith ojver the tele- 
})lione or by private calls. j 

Asked if during those conversations under t^iose circum¬ 
stances he would tell him “All right, now, you arf? authorized 
to buy that property at not to exceed a certainj price,’’ the 
witness would either do that or he would send ijne in finally 
a memorandum of what terms he suggested. Sriiiith had his 
instructions, and he carried out his instrudtions. We 

^ ^ I 

worked through him. Our attorney was also tjiilking to us 
directly; whatever he would not feel sure aboui in connec¬ 
tion with the deal. I don’t recall the details of these things 
u]) to this time, lie talked to us about anything he saw fit; 
I don’t recall any specific instances. 

Redirect examination: 

I organized the Mayflower Oil Company in Neiv England. 
I have forgotten now whether we purchased ^tr. Smith’s 
property in the name of that Company at that time. But 
the ^layflower Oil Company was one of the New England 
oil com])anies which we used for service station expansion. 
We put all of our service stations in the Mayflower Oil 
Company, and used the Mayflower trademark. 

Thereupon, the defendant to further maintain the 
223 issues on its part joined, called as a witness Neal 
Leonard, who testified as follows: j 

I am a member of the Bar in Boston. I renjember an 
occasion when there was a conference between and among 
^Ir. White, Mr. Whiteford, Mr. Carter and myself. It took 
place in Xew York, in the office of the Shell Compjany. Mr. 
White and Mr. Whiteford met with Mr. Carter ^nd me in 
the Directors’ Room of the Shell Company in Xl^ew York. 
Mr. Whiteford said that he had come from Washington on 
behalf of !Mr. White; and he said that he knew that Mr. 
Charter, the president of a large oil company, ivould be 
sym])athetic with a man like White, even though \Vhite was 

onlv a small fellow. And Mr. Carter said that he would. 

« 

Mr. White, 1 believe, then said that he had been in the oil 
Imsiness in Washington for a great many years, and that 
he knew the Shell Company were purchasing property, and 
he saw an opportunity to do business with the Snell Com- 
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paiiy and retire. Mr. Carter said that he, while he would 
like to helj) Mr. White in any way he could, that the Shell 
Company had no contract with Mr. White to huy any land. 
I think ^Ir. Whiteford said that the Shell Coin])any did 
have a contract, and he produced a paper with some pencil 
marks on it. 

Witness identifies PlaintitT’s E.xhibit No. 3 as the paper. 
I had seen a copy of that paper, a typewritten copy, just 
prior to the time Mr. White came to Xew York hut I never 
had seen that before. I said that that was not a contract; 
that it was not sii»ned by anybody for the Shell Company, 
and that it did not describe the j^roperty. I believe Mr. 
Whiteford said that Mr. Smith had authority to sie:n it for 
the Shell Com])any. At this ])oint I think that Mr. Carter 
said that Mr. Smith did not and 1 think he further .<aid that 
Whiteford knew that he did not. He said that everv eon- 
tract that was entered into between the Shell Company and 
any other ])urehaser of properties was pre])ared in the 
office of local counsel and sent to Xew York for examination 
and approval by the Shell Company; and he said that 
Whiteford knew this. Mr. Carter said in other 
224 transactions where ^Ir. Whiteford had acted for the 
Shell Company or acted for a man who wanted to 
sell property to the Shell C'ompany, the contract had been 
l)re])ared in Mr. Feelle's office and sent to Xew York. .Mr. 
Whiteford said that he knew of situations where this ])ro- 
cedure had not been followed. Mr. Carter asked liim to 
name one, and ‘Mr. Whiteford was not able to name one, as 
I remember it. !Mr. Whiteford then said that if .Mr. Smith 
were there, that he would admit that he had authority to 
bind the Shell Company. Mr. Carter said he was not in 
town, or something* like that; and that it didn't make any 
difference whether he was or not; that Smith or anvbodv 
else exce])t the officers of the Shell ('ompany had such 
authority. I think 1 said that “Mr. White, it does not look 


to me, Mr. White, that you signed that ])a])er at the sanu* 
time that .Mr. Smith did.” At that point Mr. Whiteford 
jum})ed u]) and made some statement about anybody accus¬ 
ing him of adding anything to the ])aper; and there was 
(luite a little general talk, and the meeting adjourned. 

I thiiik that is all that happened. It took about twenty 
minutes. There was not anybody else in the room except 
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I 

Mr. Carter, myself, Mr. Whiteford and Mr. iVhite. I sat 
in the interview at Mr. Carter’s request. 

Cross-examination: 

It was around 12 o’clock in the dav when MK Carter re- 

* 

quested me to sit in tlie interview, because after it was over 
I went riijht out to lunch. Mr. Carter invitedlme into his 
office first and said that there were some people from 
Washington who wanted to talk to him; and lie asked me 
if I would sit in with liim. We went from Mr. Carter’s 
office right into the Director’s Room of the Shejl Company, 
and sat down at a table opposite Mr. White and Mr. White- 
ford. I think tliey were in the room before we got there, 
as 1 remenib(‘r. I knew what the subject of the conversa¬ 
tion would be and what the purpose of the call wjas, because 
Mr. White and Mr. Whiteford had been at the jShell Com- 
panv earlier in the dav, and I think somebodv j^sked me to 
go out and talk to them, and I believe I went out and 
225 said, ‘‘Hello” to them, and asked them ii there was 
anvthing I could do for them. Thev said thev 
wanted to see Mr. (’arter; thev would not talk to anvbodv 
else. 1 don’t remember whether thev told me what their 
visit was for; I knew it was about some Washington prop¬ 
erty. I think they said something about \Yashington 
l)roperty, and tliey wanted to see Mr. Carter and| would not 
see anybody else. I didn't talk to ^Ir. Carter at all that 
morning until 1 went into his room. I think I tolq his secre¬ 
tary or some woman who called me on the telejohone and 


ask(*d me to see them. I told her that they did liot care to 
talk to me, but wanted to talk to Mr. Carter. I t|nnk when 
I went into the room I knew the purpose of thdir call. I 
don’t remember who told me or when they told njie. I just 
knew that there was some sort of a row in Washington 
about a piece of pro])erty. I don’t know when I knew that. 
It was a matter of davs. I think I learned it from ^Mr. 
Peelle, or from his office. ^Ir. Peelle did not sayj anything 
to me. I think that there was some letter or something 
came from Washington, or maybe Mr. Smith told me about 
it; either through ^Ir. Smith or Mr. Peelle. I i|nay have 
had a talk with ^Ir. Smith. I don’t remember tjalking to 
Mr. Smith about it except twice. I had not receiv(t?d a com¬ 
munication from either White or Whiteford. I knew 
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nothing about the transaction except that either Smith or 
Peelle told me there was a row down here in Washington; 
I don't remember which. Something to that effect. I knew 

there was trouble. I don't know if thev said “row''. As 

% 

an ordinary matter T don’t sit in with the President of the 
Company when gentlemen come to see him. I sat in with 
him at conversations prior to that time a good many times. 
This conversation was in the latter part of June. I don’t 
know how long before that I had sat in a conversation; it 
mav have been a week before or it mav have been a few 
days before that. I sat in when there were legal complica¬ 
tions. Well, not necessarily when legal complications had 
arisen, but general discussions of legal matters prior to any 
complications arising; to avoid legal com])Iications. 
226 1 knew there was going to be some kind of a discus¬ 

sion before I was brought in bv ^Ir. Carter. I don’t 
think either ho or I had the slightest idea there was going 
to be a legal discussion. 1 didn’t say I was only called in 
when a legal discussion arose. I was called in when legal 
matters were involved, not necessarily legal complications. 
I didn't know there was going to be legal matters involved 
in this conference. Mr. Carter asked me to sit in, and T 


obeved. 

Asked if Mr. Carter told him there were going to be legal 
matters involved, the witness said: “I don't think he used 
that language or any language of that nature.” He said, 
“A couple of men are here from Washington, and I want to 
have you sit in with me;'’ and I went in without knowing 
the extent of the discussion and what was going to hai)pen. 
I don't rememl)er whether Exhibit ?> was read by Mr. Car¬ 
ter first: 1 think 1 read it first. 1 don't remember whether 
Mr. Carter read the pa])er first and’after reading it and 
considering it for three or four minutes passed it over to 
me without comment. I don't remember anything as defi¬ 
nite as that. We were all sitting at a table, and the paper 
was passed ac^u’oss; and my recollection is that I read it 
first; but Mr. Carter might have. I don’t think that when 
it was handed to me by Mr. Carter I looked at it and said 
“Why, Mr. Carter, that is not a contract. This is signed 
at different times.” I deny saying that they were signed 
with different pencils; nothing of that sort ever happened. 
I told Mr. Carter it was no contract, but no talk about pen- 
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cils. I told him he was not bound because it wjjis not signed 
by the Shell Company, and it didn’t describcj the subject 
matter of the contract. Asked if he didn’t know Mr. Smith 
had authority to make deals, the witness a|is\vered: ‘‘I 
knew ho did not.” Asked if he didn’t know th^t there were 
times when the president gave him authority to buy at 
stipulated terms, the witness said, ‘Mf he ever |did, I didn’t 
know anything about it;” and that he would bje much sur- 
])rised if anything of that sort ever occurred; jthat he had 
been representing the Shell Company as one of its 


2'27 


lawyers for a couple of years. 


recalled as 


Thereupon the defendant rested. 

Thereupon the plaintiff, James F. White, w’asj 
a witness in rebuttal and testifies as follows: I 

‘‘Q. .Mr. White, I will ask you if at the time Lax was 

at vonr station he told vou that the information which he 

% • 

was obtaining from you had to be sent to New ^ork before 
any deal was consummated ? 

“Mr. Gatley: I object. This question of Mr. iLax’s visit 
was gone into in the examination in chief of this witness, 
and this witness undertook to tell what took place.” 

The objection was overruled, to which rulijng of the 
Court exce])tion was dulv noted. ! 

“A. lie did not tell me that. Nothing like tluit. 

“(j>. .Mr. White, I ask you if when Mr. Sawin was at your 
])Iace of business, the time that he w’as there, the! first time 

III that the 
)urpose of 


wIkmi he came in wdth Mr. Godden, if he told yo 
information tliat he was obtaining was for the j 
submitting it to New York, w’hich had to be done f^efore the 
Sh(‘ll Petroleum Company in New’ York w’oulc^ consider 
negotiations for the property? i 

“Mr. Gatley: The same objection. 

“The Court: The same ruling. 

“Mr. Gatley: And exception. 

“A. He did not sav anvthing of the kind. 

“Q. Did he say that as I have given it to youf A. No, 
Mr. Gardiner. 
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“Q. I will ask you while you were at the Raleigh Hotel, 
on the 21st of April, 1930, at the time the contract was 
signed, or thereafter, Mr. Smith got up and left the room, 
and then came back afterwards? 

“Mr. Gatley: I make the same objection, as not proper 
rebuttal. This witness undertook in chief to tell all that 
took place at that interview. 

228 “The Court: The same ruling and exception. 

“A. Mr. Smith did not leave the room until the contract 
was fully signed and completed. When I say ‘Fully signed 
and completed’ I mean the part which contained my signa¬ 
ture to the commission too.” 


Thereu])on Mr. Guy S. Whiteford was recalled in rebuttal 
and testified as follows: 


I never took a contract to Mr. Sawin or a written paper 
to the Raleigh Hotel and presented it to ^Fr. Sawin and 
asked him to sign it, and he said no, he had no authority, 
and no one but the ])residont of the Company had the au¬ 
thority to sign any contracts, or papers, for the Shell Com¬ 
pany. He didn't say that or anything like that. Mr. Smith 
didn’t say anything like that. 


Q. I will ask you, Mr. Whiteford, if on the 21st of Ajn’il, 
19.30, at the time the contract in this case or the memo¬ 
randum in this case was signed (PlaintitT's Hxhibit .3) Mr. 
Smith left the room at anv time, between the time that this 


was attempted to be written and the time that it was finally 
signed by all of the ])arties in the form in which it is now? 


Mr. Gatley: I object as not proper rebuttal. 

The Court: Objection is overruled, with exception. 


A. We left together, the four of us. No one left the room 
prior to that time. It was all written; we were all seated; 
no one had left the table until the writing was coinj^lete and 
signed by both the gentlemen and again signed by Mr. 
White, as thi' commission arrangement. Xo one had gotten 
up from their chairs. 

Q. Mr. Whiteford, I will ask you if on the trip from the 
hotel to the station, to wit, on the 21st day of April, 1930, 
after the i^urported paper, which I have shown you, was 
signed, if Mr. Smith said this to you: “We would have to 
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send down and have the property appraised, th^t I would 
get a man down, that we would have to send anj appraiser 
down and have the property appraised, before iNew York 
would sign any papers on it, because thatjis the rule 
229 that all property had to be appraised before it is 
leased or a purchase option be signed. 

Mr. Gatley: 1 am making the same objection. 1 

The (k)urt: Tlie objection is overruled and an exception 
allowed. 

A. He did not. He said he would telephone ^Ir. Peelle 
immediately, give him instructions to close the |deal, pre¬ 
pare the papers. 

Witness is shown Plaintiff's Exhibit 8 and askcid: 

I 

Q. Did you show this letter to Mr. Smith, and if so, when, 
with reference to the date, it being dated Februarv 21st? 

Mr. Gatley: 1 object as not jiroper rebuttal. It was all 
gone into and offered in evidence in chief. j 

The Gourt: Gouiisel says he has some doubt whether it is 
in the record. ' 

Mr. Gatlev: Tliere cannot be anv doubt, as it is marked 
as an exhibit in this case. 

The Court: He is not offering it in evidence. | He just 
wants to know whether it was presented by the witness on 
the stand to Mr. Smith, and if so, when. He says |he is not 
sure whether it is in the record or not, so I will| let him 
answer. | 

Mr. Gatley: Your Honor will allow me an excepti(l)n as not 
pro])er rebuttal? 

The Court: Yes. 


A. ]\Ir. Smitli was to come over the following day, but it 
was Washington's Birthday, he made arrangements to come 
over but could not. He phoned me he could not coijne over, 
and three or four days after that T saw Mr. Smith, o\y talked 
to him, I cannot say which, and at that time I tol^ him of 
this letter and later showed him the letter I believt in the 
Lord Baltimore Hotel, although 1 would not be suije about 
that. He saw me so many times at the Ben Frankliili that it 
may have been there in Philadelphia. I would not te sure. 
He said, ‘‘Fine, I will be over, I am tied up, I have been 
busy, but I will be over as soon as I can. Keep Mr. 
230 White in line, and I will be over as soon as I can.’^ 
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Thereupon the plaintiff Grace White was recalled in re¬ 
buttal and testified as follows: 

I was present at the conversation with Mr. Sawin. He 
did not in that conversation with me and Mr. White sav 
that the information which he was obtaining- was for the 
jmrpose of submitting the matter to New York, and that 
was necessary before they could negotiate on the property. 


Thereupon Mr. Guy S. Whiteford was recalled for fur¬ 
ther cross-examination and testified as follows: 


Along about the time that ^Ir. Sawin first came down 
here to Washington 1 did show him one of the forms of con¬ 
tract that McKeever and Goss used. It was a sale and pur¬ 
chase contract, a blank contract: it was no filled in contract. 
I didn’t show to him anv form of contract in connection 
with anv deal, a contract to be signed. I discussed with 
him the advisability of buying property under the regular 
real estate form of contract, had quite a long discussion 


with Mr. Smith and Mr. Sawin. 


The idea of negotiating 

~ o 


back and fortli. 


1 had some connection with the Chicona’s 


])roperty near l’J)th and M Streets. Asked if he didn’t bring 
into Mr. Peelle's office the proposed contract in connection 
witli that deal on a McKeever and Goss form prepared for 
signature, the witness said, “I do not recall, Mr. Gatley. It 
seems as though I did have—that the Chiconas when we 
were dealing with it, we had to get signers for the property, 
and it seems to me—I would have to refresh mv memorv on 


it, that there was something written on a form at that time. 
I didn't i)ring in for the pur])ose of having executed—we 
were discussing at that time that signers had to be secured 
on the ])roperty and the best way to handle the property in 
order to tie it up. They were not going to obligate them¬ 
selves to take it. It was not a blank contract I brought 
into his office. I tliink at that time we were making offers 
on the property: that Mr. Smith wanted me to make an 
offer on the i)roperty. Asked if he didn’t bring in a 
231 contract on the McKeever and Goss form signed by 
Mr. Chicona, he said, “I do not remember that he had 
siirned it, no. 1 have no recollection whether he signed 
the contract or not. I know at that time we had to acquire 
]\Ir. Chicona's property before he would buy Mr. Cook’s, 
and we were discussing back and forth which one to buy, or 
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which one to make an offer on first, and I could iiot, without 
going back over the deal, refresh my memory ot it. There 
were so many of those deals. My recollection |s, Mr. Gat- 
ley, there was no signature to that contract; t|he Chicona 
deal was prior to tlie White deal. 

When he took tlie Plaintiff’s Exhibit 3 to ]\Jr. Peelle’s 
office he told the witness that all papers were prepared by 
him. 

1 

Q. You knew that, didn’t you? I am asking jyou if Mr. 
Peelle did not tell you that they could not use tl:^at form of 
contract; that they had to prepare the contracf: and that 
Mrs. Chicona would have to sign as well as Mr|. Chicona? 
A. Yes, he said he would have to i)repare all pa];j>ers. I do 
not recall that he said he could not use my forinj He said 
he would have to prepare all i)apers. He told I me many 
times he had to ])repare all papers, and so did ilr. Smith. 
He didn't tell me Mrs. Chicona would have to signlas well as 
Mr. diicona. 

Thereu})on Stanton C. Peelle was recalled in siirrebuttal 
and testified as follows: 

1 represented the defendant at the time the de^d was on 
for the ('hicona i)ropeiiy near 29th and M Strelets. Mr. 
Whiteford and Mr. (lodden came in together on that deal. 
Th(‘y had used a printed form and it was the usual form of 
contract of purchase and sale in this District, a printed 
form, as 1 rivall it, the .McKeever and Goss form, acknowl¬ 
edging r(‘ceipt of a (h'posit, signed by Mr. Chicon|i for the 
])roperty immediately adjoining the corner. I told them 
that it would be absolutelv necessarv to have Mrs. Chicona! 
sign and that pai)ers would have to be prepared by me or in 
my office; that that form of contract would not cover the 
matter. j 

232 Thereui)on the following occurred; 

Mr. Gatley: If your Honor please, I, myself, am in 
rather a difficult situation here. So much testimony has 
been offered and received on the basis that I\Ir. Snjith was 
the agent of the Shell Company, clothed with authlority to 
enter into contracts, and upon the basis that Mr. White- 
ford was the agent of the Shell Company in these transac¬ 
tions, all subject to motion to strike. I do not knbw just 
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when that motion ought to be handled, and it would be 
rather difficult at this time to point out specifically all the 
testimonv that has been received on those bases. I should 
like to know wliat the pleasure of the Court is in that re¬ 
spect ? 

^Ir. Gardiner: Does your Honor care to hear from me 
on that ? 

The Court: Xo. I am going to hear the case on all the 
evidence ])ofore mo involving the question of the agency of 
'Sir. Whiteford and Mr. Smith. I think that is the fairest 
wav. 

Mr. Gardiner: I assume that opportunity will be af¬ 
forded me to move to strike out? 

The Court: You can argue the matter as to the etTect 
duty on the part of Mr. Whiteford or Mr. White or the 
Shell Comi)any, as to the agency of Mr. Smith, the issues 
in the case. 

Thereu])on, after argument of counsel for the res])ective 
])arties, the (V)urt-rendered its decision, as follows: 

The Court: Gentlemen, I will decide this case now. 

I am going to decide in favor of the plaintiff. 

1 think in this case it is a contract signed by both inirties. 
I think the defect of lack of description of the property is 
sn])])lied by the letter of October, 1929, written by the Shell 
l)eoj)h* to Whit(‘, and by the fact that Mr. White had only 
one gasoline business in the District of Columbia: and that 
there is no doubt, was no doubt, in the minds of the parties 
as to what that business was. And then there was a letter 
written the very day this memorandum was signed, setting 
forth more accurately a description of the property. 
23.‘> 1 do not think it is necessary to hold that Mr. 

Whiteford for that i)urpose was the agent of the 
Shell Com])any. The person who wrote the letter from the 
Shell Company to the Whites in October, 1929, was a re])- 
resentative of the Shell Company; and that letter set forth 
the pro})erly they were interested in. When ^Ir. White¬ 
ford wrote the letter on A])ril 21, 1930, he gave a descri])- 
tion of the ])roperty involved. The contract itself indi¬ 
cates that the ])roperty involved was real estate; that it 
had to do with the gasoline business. 

There were mutual performances in the contract; and 
there was part performance; and there is no testimony de- 
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living that there was part performance on the part of the 
plaintiffs. | 

^Ir. Smith’s testimony is that this was not intlended as a 
memorandum agreement of sale; that he merely wrote it 
out for ^Ir. White’s information. If that were tlie case, he 
had no need to sign it. But the testimonv is tliat he did 
sign it. I 

He said he did not know that Hr. White signed it or that 
ho intimated that ho intended to sign it. But vet that dav 
or the next day he received a letter, he ])eing the represent¬ 
ative of the Shell (^ni]iany, giving Hr. White’s position— 
that he considered it a contract of sale; that ^fr. White had 
signed it. An attorney for the defendant receivG|d a letter 
that same day stating that it was a contract otj sale, de¬ 
scribing the proi)erty, and stating that both parties had 
signed it. 

Now, there is no letter responding to either one of those 
letters, one to the acknowledged representative of the de¬ 
fendant company, that is, ^Hr. D. T. Smith: and ihe other 
one to the acknowledged attornev of the defendant com- 
l)any, i\rr. Peelle. On the contrary, in i)ursuanct of that 
agreement the attorney for the defendant prepared a draft 


of a lease, and submitted it to the Whites tliro|ugh Hr. 
Sawin, a representative of the Petroleum Compan^'. 

Thereafter a more formal lease and a morel format 


agreement were drafted by the attorney of the dcjfendant, 
and are sent by the attorney for the defendant to ^Ir. D. T. 

Smith, the representative of the defendant stating 
234 that, These are prepared in accordance with your 
instructions and in accordance with the mlemoran- 
dum of April 21, 1930.” I think that letter of ^Ir. IPeelle’s 
is April 28,1930. 1 

Hr. (Jardiiier: Yes, your Honor. April 28. | 

The Court: There was no word said by the defendant or 
by any agent or representative of the defendant t|iat this 
was not a sale agreement and not being regarded as a sale 
agreement—at least, there is not any writing to that ef¬ 
fect—for more than a month; probably two months; going 
on three monilis—until in the middle of June. 

I think that there was a reasonable time to be Allowed 
for the closing of the contract, although the contract did 
not expressly state that. But there was discussion between 
these parties as regards an extension of that time. I 
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I think that the contract sets forth substantially enough, 
taken into consideration with the other memoranda and 
writings of tlie parties re])resenting either one side or the 
other side, to read into the contract an accurate descrip¬ 
tion of the ])roperty so as to make it a binding contract in 
regard to the sale of real estate. 

I think, in regard to the doctrine of mutuality, that the 
better doctrine there is that that applies to the time when 
the suit is filed, and not when the contract was made. ^Ir. 
Pomeroy lays that down in his excellent treatise on equity 
jurisprudence,'after a discussion of the different doctrines. 

I think that Mr. White had the power of attorney to rep¬ 
resent his wife not only in matters of sale, but also in mat¬ 
ters of lease. The power of attorney is not limited to a 
sale. 

And I think tlie fact that Mrs. White joined in tlie bill 
with her husband, tendering herself ready and willing to 
perform, makes the contract mutual as regards her and the 
defendant at the time the bill was filed; and that she was 
bound with him in the bill if she had not performed. 

That is the o]>inion of the Court, and counsel may 
235 pre])are a decree accordingly. 


Thereafter the defendant, by its counsel, filed in this 
cause the following objections to the proposed findings of 
fact and conclusions of law and requests that the Court 
make certain additional and further findings of fact as 
follows: 


Objecti())is to Proposed Findings of Fart and CoiicIKsious 
of Lair Filed Herein, to irit, April 9, 1932. 

1. The defendant objects to the finding of fact in ])ara- 
graph 1, that the‘])laintiffs are the owners as joint tenants 
of property located at the northeast corner of Massachu¬ 
setts Avenue, 4th and C Streets, northeast, described as 
Lot 805 in Scpiare 813 in the city of Washington, District 
of Columbia, and re<|uests that the Court also find that 
they are likewise the owners as joint tenants of Lot 800 
and Lot 21 in said Square, all of the properties being sub¬ 
ject to a mortgage of about $32,500. It objects to the find¬ 
ing that the plaintiff James F. White has conducted a gaso¬ 
line and automobile accessory business, together with an 
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automobile livery service from said premises, aim requests 
the Court to find that on or before April 21, 1930, and 
since, tlie plaintiff James F. "White, individually, [owned and 
conducted such business on said Lot numbered [805, which 
is at the corner of 4-th and C Streets, northeast. [ 

2. It objects to the proposed finding* of fact, ‘‘that during 
tlie early part of December, 1929, the defendant sent the 
said David T. Smith to the District of Columlna jto acquire 
for tlie company gasoline stations, or sites upon jwhich sta¬ 
tions could be erected, for the purpose of extcjnding the 
company’s business in the District of Columbiaj, that the 
defendant company held out to the public that the said 
David T. Smith was its purchasing agent of pro]berty, and 
that he had the authority to purchase or lease iirrjperty for 
and on behalf of the defendant”, and requests fhe Court 
to find that the said David T. Smith was authoriz'ed by the 

defendant company to negotiate for such properties, 
23f) ascertain u])on what terms said properties! could be 

]')urchased or leased, make his recommendations to 
the president of defendant company, and with no authority 
to go beyond that; that he was employed to act under the 
directions of the president, and had no authority! to enter 
into a contract for the purchase or lease of the property. 

Tt recpiests the court to further find that all ])T|’operties 
jmrchased or leased by the defendant conqiany in the Dis¬ 
trict of Columbia were ])urchased by it upon th(|i recom¬ 
mendation of said Smith, all contracts for the purbhase or 
leasing of such ])ro])(‘rties having been first ap])rolved and 
executed by the defendant company through itsj proper 
officers, and that none of such contracts were signe|l by the 
said smith as re]iresentative of the defendant combany. 

It requests the Court to further find that deals for such 
projierties were negotiated and recommended by said 
Smith, and not concluded by him. j 

3. Tt objects to the proposed finding of fact nujinbered 
3, on the ground that there is no evidence to sup|:)ort the 
said tinding that the said firm of McKeever & Gos«| or the 
said Stewart E. Godden or the said Guy S. Whitefojd were 
acting as agents of the defendant in the acquisition of 
pla inti IT's property, and on the further ground that the 
Court did not so find at the trial of the case, but held it 
was unnecessary to determine the question of ageiKpy. 
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4. It objects to the findiiii? that on the 21st clay of April, 
1930, a contract was entered into by and between the plain¬ 
tiffs and tlie defendant, wliereby llie defendant company 
ai>:reed to lease and ])urcliase said ])roperty upon tlie terms 
set fortli in said ])r()])osed findinii*. This objcKdion is based 
upon tlie i^round that the said David T. Smith had no au¬ 
thority to enter into said contract on behalf of the 
237 defendant: that the allei»*ed contract of April 21, 
1930, was not intendcHl as and for a contract, but was 
a mere nuanorandnm of the terms of a pro])osed contract 
to be elaborated ujion and to be entered into later: and upon 
the further ua’ound that said alleiied contract of A])ril 21, 
1930 is not a valid contract under the Statute of Frauds. 

It objects to the further ])roposed fmdinjj: that the ])lain- 
tiffs, in consideration of the ])i*omises of the defendant, 
ajrreed to Ic^ase and convey said property to the defendant 
on the terms and conditions set forth in said ])ro])osed tind- 
ine:, and further auree that their sia’ii would not i»:o into the 
i^asoline business iu this District: that it was further un¬ 
derstood and'airreed by and between the ])arties that the 
defendant was to have pre])ared all tlie necessary ■|)a])ers 
for carrviui>- out and settle the transaction under the said 
a<»:reement, ahd that the ])laintiffs agreed to pay to the 
defendant's ai»eut, McKeever & (Joss, Inc., the commission 
due said firm for their services on behalf of the defendant 
in securinii: the projierty for it. 'These objections are based 
upon the followinu* i»’rounds: That the ])roposed findinirs 
are not su])])orted by the testimony in this case: that the 
said McKeever Goss, Inc., were not the defendants’ 
agents and on the further ground that there never was any 
definite or binding agreement for the leasing and sale of 
said pro])erty. 

It further objects to the proposed finding with respect to 
the letter of October 29, 1929, on the ground that the writer 
of that letter had no authority to purchase property on 
behalf of the defendant company. It objects to so much of 
said finding as is based upon the memorandum dated April 
21, 1930, on the grounds heretofore stated, and to the letters 
signed bv Guv S. AVhiteford therein referred to, on the 
ground that said letters are not competent evidence in this 
case as against the defendant company, the writer thereof, 
Guy S. 'Whiteford, not being an agent of the defendant 
company. 
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238 5. It objects to the proposed finding that the de¬ 
fendant company sent one of its employees to the 

plaintiffs to check on the title to the property; that the 
defendant company advised the plaintiffs that it desired to 
take possession of the premises within 30 days after April 
30, 1930; that pursuant to said contract and acjs of the de¬ 
fendant the plaintiff James F. White made prej^arations to 
retire from business and dispose of his stock |in trade at 
greatly reduced prices on the ground that theie proposed 
findings are not supported by the testimony ih this case, 
and upon the further ground that the proposed findings 
with respect to the motor livery business of the plaintiff 
James F. White are immaterial and irrelevant to anv issue 
involved in this case. 

6. It objects to the proposed finding that the defendant 
company requested of the plaintiffs a modifica|ion of the 
terms of the April 21, 1930, agreement, on the cjround that 
it is not supported by the testimony in this casi\ 

7. It objects to the proposed finding tliat the agreement 
entered into by the plaintiffs and the defendant o^i April 21, 
1930, was made within the actual or a])parent scope of the 
authority of the defendant's agent, and that saiq act of its 
agent was thereafter ratified and confirmed by the defend¬ 
ant company, on the grounds that there is no tesftimony in 
this case to show that Smith had authoritv to sigh anv con- 
tract for the purchase and lease of the property; that the 
parties never intended the memorandum of Aprif 21, 1930. 
as a contract of purchase and lease; that the meihorandum 
was never approved or ratified as a contract of phrchase or 
lease, but, on the contrarv, when the same was brought to 
the attention of the president of said company, he refused 
to ratify or approve the same. 

The defendant requests the Court to make the |following 
further findings: 1 

1. That David T. Smith was acting on behalf of the de¬ 
fendant company in the District of Columbia in 

239 locating gas stations and sites for gas stati()ns, with 
authority to negotiate for the purchase aijd rental 

thereof, subject to the approval of the president ojf the de¬ 
fendant company. 

13—5770a 1 
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2. That neither before nor after the 21st day of April, 
1930, did the said Smith ever enter into any contract in 
behalf of the defendant for the purchase or lease of gas 
stations or sites therefor, or had authority so to do, which 
was well known to the firm of McKeever & Goss, Inc., and 
its representative Guy S. Whiteford. 

3. That the said McKeever & Goss and the said Guy S. 
Whiteford were acting as tlie agents of the plaintiffs and 
not of the defendant. 

4. That the purchase or lease of gas stations and sites, 
and the terms and provisions of such purchases and leases, 
were subject to the approval of the officers of the defendant 
company, and that when approved by them, all contracts 
of purchase and lease were prepared by the defendant’s 
counsel in Washington, D. C. subject to its approval. 

5. That in every instance where the defendant purchased 
or leased stations or sites, contracts were prepared by de¬ 
fendant’s counsel, subject to the approval of the defendant 
company and to execution by its proper officers. 

6. That in no instance did the said David T. Smith sign 
any contract on behalf of the defendant for the purchase 
or lease of such stations, or sites (unless it be held that he 
did so in this case), nor did he have authority so to do. 

7. That the alleged contract referred to in paragraph 6 
of the amended bill was never signed by any of the parties 
hereto. 

S. That no tender has ever been made by the plaintiffs 
to the defendant company of a deed to or lease of said Lot 
805 in Square 813 in the city of Washington D. C., and that 
no tender has ever been made by the plaintiff James 
240 F. White of a lease of the property owned and con¬ 
ducted by him on said property. 

9. That there never was any meeting of the minds of the 
parties as to the personal property belonging to the plain¬ 
tiff James F. White to be leased to the defendant company. 

Conclusions of Law. 

For the reasons heretofore stated, the defendant objects 
to the proposed conclusions of law stated in paragraphs 1 
to 10, both inclusive. 

(Signed) H. PRESCOTT GATLEY, 

' Attoryiey for Defendant. 
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Said objections and requests for additional and further 
findings were duly presented to the Court, bu|t the Court 
severally overruled said objections and seveiially denied 
the requests for further and additional findinj^s, to which 
rulings on the part of the Court the defendalit severally 
noted exceptions. 

Be it further remembered that the foregoing comprises 
the substance of all the testimony given and all of the pro¬ 
ceedings had in the trial of said cause, and that leach of the 
several and separate exceptions taken by coui^sel for the 
defendant to the rulings of the Court in the coprse of the 
trial of said cause, as herein set out, were so tak^n by coun¬ 
sel for the defendant then and there sepaj’ately and 
severally, and said exceptions were then and there sepa- 
ratelv and severallv dulv noted on the minutes of the Jus- 

» % ft' 

tice presiding at the trial, and counsel for the defendant 
then and there prayed the Court to sign this bill of excep¬ 
tion, to have the same force and effect as if each p' the said 
exceptions had been separately and sev^erally set forth in 
separate bill of exceptions and at the request of counsel 
for the defendant, the same is accordingly signed and 
sealed and made a part of the record in this cause, now for 
then, this 20th dav of June, 1932. 

DANIEL W. 0 ’DONOGHl[j E, 

Justice. 

Received copv June 1, 1932. 

W. GWYNN GARDINER, 

L. S., ^ ^ j 

Attorney for Plaintiffs. j 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5770. Shell Plastern Petroleum Products, Inc. a corpo¬ 
ration, appellant, vs. James F. White et al. Court of Ap¬ 
peals, District of Columbia. Filed Aug. 23, 1932]. Henry 
W. Hodges, Clerk. | 
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IN THE 


Court ot Bisitnct of Columbta 

i 


No. 5770. 


Shell EIastern Petroleum Products, Inc., | 
a Corporation, Appellant, 

vs. 

James F. White, et al.. Appellees. 

\ 

BRIEF ON BEHALF OF APPELLEES. i 


STATEMENT OF THE CASE. 

The amended bill of complaint filed in this caus^ on 
December 12, 1930, seeks the specific performance of a 
contract concluded between the appellees, Jamesj F. 
White and Grace Edith White, plaintiffs below, ijind 
the Shell Eastern Petroleum Products, Inc., appellant, 
defendant below. I 

After a hearing upon the merits of the cause in me 
court below, the Court granted the relief prayed for 
by the plaintiffs and decreed that the defendant en|:er 
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into a lease and purchase agreement of the plaintiffs’ 
property, located at the northeast corner of 4th and 
Massachusetts Avenue, Northeast, as hereinafter set 
forth. 

The Court below filed its findings of fact and con¬ 
clusions of law based thereon. Thereafter, and in con¬ 
formity with said findings and conclusions, the Court 
entered a decree from which the appellants have prose¬ 
cuted this appeal. 

The Court below found as a fact that (Kec. 33-34): 

“From October until April '21, lb30, 

the defendant company was negotiating with the 
plaintiffs, seeking to acquire the property. That 
on the 21st day of April, 1930, a contract was en¬ 
tered into by and between the plaintiffs and de¬ 
fendant whereby the defendant company agreed to 
lease and })urchase said proi)erty upon the follow¬ 
ing terms and conditions: 

That the defendant company would lease the 
plaintilf's property located at the northeast corner 
of Massachusetts Avenue, Fourth and C Streets, 
N. F., Square 813, Lot 805, for a period of eight 

vears at an annual rental of Six Thousand 

• 

($0,000.00) Dollars })er year, ])ayable one year in 
advance. The defendant to pay all taxes and in¬ 
surance; the defendant to ])rocure a loan of Fifty 
Thousand ($50,000.00) Dollars for the plaintiff’ to 
be secured on said property at six per cent, inter¬ 
est payable semi-annually; the defendant to pur¬ 
chase the said property from the plaintiff within 
the said eight years for One hundred thousand 
($100,000.00) Dollars, Fifty thousand (.$50,000.00) 
Dollars to be paid in cash, and the defendant to 
assume the $50,000.00 loan to be ])laced on the 
])roperty. 

The plaintiffs in consideration of the promises 
of the defendant, agreed to lease and convey said 



property to the defendant on the above terms and 
conditions and further agreed that theij* sign 
would not go into the gasoline business ijn this 
District. It was further agreed between tli^e par¬ 
ties that gasoline and other i)ersonal pr(|)perty 
would not be included in this sale. It was f^irther 
understood and agreed by and between the jjarties 
that the defendant was to have prepared the 
necessary i)apers for carrying out and settlijig the 
transaction under the said agreement. Th^it the 
])laintitfs agreed to i)ay to ^IcKeever & Goss|, Inc., 
the connnission due said firm for their services. 

That the description of the property an^ the 
terms and conditions of said sale and leasci con¬ 
tract are set forth in a letter dated October 29, 

1929. from the defendant com])any to the phiintitf 
J. F. White, the memorandum dated April 21, 

1930, signed by the plaintiff J. F. White and the 
defendants agent D. T. Smith and the letters of 
the defendants agent Ouv S. Whiteford to his 


principal and the plaintiff.” (Rec. 33-34.) 

The toiirt also found as a fact that the jdaiptiffs 
Were the owners as joint tenants of the ])ropertyj cov¬ 
ered by said contract. That the defendant com|iany 
is engaged in the business of selling and distribijiting 
gasoline and other oil jiroducts; that it possesses a 
large number of i)ieces of real estate, either through 
ownershij) or lease for the jiurpose of carrying on said 
business; that the defendant Company held out tc^ the 
])ublic that the said D. T. Smith was its purchasing 
agent of jiroperty and that he had the authority to 
])urchase or lease pro])erty for and on liehalf of the 
defendant; that the defendant company employed the 
real estate firm of McKeever & Goss, Inc., to act ai its 
agent and to assist the said D. T. Smith in acquiring 
the plaintiffs’ property for the defendant, and ihat 
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Stewart E. Godden and Guy S. Whiteford, employes 
of the firm of McKeever & Goss, were assigned to con¬ 
duct the negotiations with the plaintilf. (R. 33) 

The Court further found that after entering into the 
contract on April 21, 1930, the defendant company 
sent one of defendant's employes to the plaintilf to 
secure a more detailed description of the property; 
that the company advised the plaintilf that it desired 
to take possession of said property within 30 days 
after the 21st of A])ril, 1930. That pursuant to the 
contract of April 21, 1930, and the acts of the defen¬ 
dant company, the plaintilf J. F. White made prepara¬ 
tions to retire from business and disposed of his stock 
in trade at greatly reduced prices and also disposed of 
his motor livery business and retired from that busi¬ 
ness. (R. 34) 

The Court further found that the defendant com¬ 


pany did not close the said deal with the plaintilf 
within the 30 day period from April 21, 1930, but that 
the company requested the plaintilf to modify the 
terms of their agreement of said date, which the plain¬ 
tilf declined to grant. That thereafter the plaintiff 
J. F. White made a personal call ui>on the x)resident 
of the defendant conqniny, and insisted and demanded 
that the comi^any carry out the terms of the contract 
of Ax)ril 21, 1930, but that the defendant company re¬ 
fused and declined to do so. (R. 35) 

The Court further found that the idaintilfs have at 
all times stood able, willing and ready to carry out 
their agreement of April 21st, 1930, and that the de¬ 


fendant has failed and refused to carry out its part of 


said agreement. (R. 35) 


The Court further found that the agreement entered 


into between the plaintiff and the defendant for the 
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lease and purchase of said property was made within 
the actual or apparent scope of the authority of the 
defendant’s agent, and that said act of the jdefen- 
dant’s agent was thereafter ratified and confiri^ied by 
the defendant company. (Rec. 32-35) 

In its conclusions of law (R. 35) the Court found 
that the i)laintilf entered into a contract with tpe de¬ 
fendant company on the 21st day of April, 1930, as set 
forth in the findings of fact. That the defendant 
agreed to make settlement under said contract an^i take 
I)ossossion of said proi)erty within thirty days! after 
April 21, 1930; that the contract of April 21, lOsj}, is a 
legal and binding contract on both parties and th|it the 
letters and memorandums signed by the parties, or 
their duly authorized agents, comply with the statute 
of frauds; that the defendant company has ratified and 
confirmed the acts of its officers and agents in entjering 
into said contract; that the defendant company ^s es¬ 
topped from questioning the validity of the contract of 
April 21, 1930, by its act in directing the plaintijfs to 
dis])ose of tlieir business, and the plaintiffs having ac¬ 
tually disposed of said business. (R. 36) Thaf the 
plaintiffs have complied with the terms of said con'itract 
as far as was in their power to do, and have held tjhem- 
selves ready and willing to perform every act npees- 
sarv to carrv out said contract. That the defendant 
company has failed and refused to carry out said con¬ 
tract and has re])udiated the same. That the plaintiffs 
not having a plain, adequate and complete remedy at 
law they, the })laintiffs, are entitled to specific per¬ 
formance of said contract; that the defendant pom- 
])any must specifically perform all the terms and bon- 
ditions of said contract. (Rec. 35-37) ! 
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ASSIGNMENTS OF ERROR. 

The appellant has assigned thirty-six errors upon 
which its appeal is based. (Rec. 39-43.) 

Assignment of errors Xiimbered 1 to 31, both in¬ 
clusive, cover alleged errors in the admission and re¬ 
jection of testimony and in overruling the motion to 

strike testimonv tentativelv received in evidence. These 

* % 

alleged errors are not discussed in detail in the ap¬ 
pellant ’s brief. 

Assignment of errors numl)ered 32 to 36 inclusive, 
are discussed in its brief. 


POINTS RELIED UPON IN APPELLANT'S BRIEF. 

The a])])ellant's brief is based upon the following 
contentions: 


‘‘I. The memorandum of April 21, 1930, decreed 
to be specifically i)erformed is not a valid, sub¬ 
sisting and enforceable contract," for the follow¬ 
ing reasons (At)i)ellant \s brief, i). 24): 


(a) It was never intended as a contract of lease and 
purchase but was merely a memorandum of a proposed 
contract. 

(b) There was no ratification by the comi)any of 
the alleged contract. 

(c) The alleged contract of April 21, 1930, is void 
for want of mutuality. 

(d) Plaintiffs failed to show that they were able, 
ready and willing to carry out the alleged contract of 
April 21, 1930. 

(e) The alleged contract of April 21, 1930, is not 
enforceable under the statute of frauds. 



i 


The Court erred in tlie admission dnd re¬ 
jection of Testimony, and in Overruling tlje ^lo¬ 
tion to Strike Testimony Tentatively received in 
evidence.” (A|)i)ellant's l)rief, i)age 49.) j 

ARGUMENT. 

1. Findings of Fact. 

The a])pellanl in its brief does not contend tlujt any 
of tlie findings of fact made by the court below are 
unsupported by evidence in the case. It contends, 
however, that certain of the findings are wrong and 
should not be accepted by this Court. 

It is contended first that the memorandum of jApril 
21, 19.S0, signed by D. T. Smith, the buying represjenta- 
tive of the defendant company, and the plaintiff Jkmes 
F. White, was not intended to represent an agree¬ 
ment that had been reached for the sale of the plain- 
tills’ property to the defendant, but was mermy a 
memorandum of a proposed contract, and it is argued 
that the agreement reached was not final in that the 
plaintiff. White, had not consulted his wife, who was 
a joint owner of the i)roperty with him. 

As to whether there was a final agreement reached 
on the 21st of April, 1930, as evidenced by the signed 
memorandum, there is a conflict in the testimony. The 
Defendant’s witness, D. T. Smith, testified thatj the 
plaintiff White wanted the memorandum so that he 
could discuss the proposed deal with his wife and with 
some men at the bank (R. 134-135). It is also argued 
that as Mrs. White was a joint owner of the prop¬ 
erty, it was perfectly natural that Mr. White should 
first consult his wife before the deal went through. 
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The plaintiff, James F. White, testified that when 
the defendant Company agreed to purchase his sta¬ 
tion upon the terms as set forth in the findings of fact, 
he asked Mr. Smith to put the agreement in writing, 
which Mr. Smith did, and at the time that Smith wrote 
the memorandum. Smith said: “Now this is a brief 
memorandum of a contract of sale; this will be elab¬ 
orated on shortlv, as soon as we can get to Mr. Peelle’s 
office, but'this will serve your purpose, Mr. White.’' 
As I had requested of him a written memorandum. 
So he signed it and I signed it at the same time right 
after him. (Rec. 53) 

The witness Guy S. Mliiteford, an employe of the 
firm of McKeever & Goss, Inc., the real estate agents 
employed i)y tlie defendant company to represent it in 
negotiating for the purchase of the WTiite property, 
testified tliat at the time of the preparation of the 
memorandum of April 21, 1930 (Plaintiffs’ E.x. Xo. 3), 
after a discussion between D. T. Smith and the plain¬ 
tiff White the following occurred: 

Mr. White, said “Mr. Smith, if I say ‘Yes’ it is a 
deal, is it? Can I depend on it?” Mr. Smith said, 
“Absolutely, ^Ir. White.” White said, “All right, I 
will make the deal.” Mr. Smith said, “Then your sta¬ 
tion—^vfr. Mliite—vou can consider vour station sold.” 
Mr. White said, “Well then, ^fr. Smith, I want some¬ 
thing, T want a written contract.” Mr. Smith said, “I 
will write it down.” (Rec. 90) 

The witness Godden, who was likewise an employe 
of McKeever & Goss, and representing the Shell Co. 
in this matter, detailed the discussion between !Mr. 
White and Mr. Smith on April 21, 1930. He stated 
that after Smith had outlined his proposal for buying 
White’s station. White asked Mr. Smith, “Xow is this 
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ing on 
imonv 
agree- 


a deal if I agree on these terms and conditions T’ Mr. 
Smitli said, ‘‘It is, absolutely.^’ And when Mliite 
agreed to it, Mliite wanted a proposition, a c(jntract, 
an agreement, in writing. (Rec. 124) 

Tile Court below in its decision in commentl 
this ])hase of the case stated, “Mr. Smith’s tes 
is that this was not intended as a memorandum 
ment of sale; that he merely wrote it out fcj)!* Mr. 
AVhite’s information. If that were the case, he liad no 
need to sign it. But the testimony is that he did sign 
it.” (Rec. 189) It will thus be seen that the conten¬ 
tion tliat tlie memorandum of April 21, 193(), not 
being a memorandum agreement of sale is in I direct 
contlict with the testimony of the idaintiff AVhije and 
of tlie two real estate men rei)resenting the defendant 
comi)any and present when the agreement was sjgned. 
It is also contrary to the usual business -practice of 
signing what on its face pur])orts to be a memoraindum 
agreement containing the terms and conditions of a 

contract of sale if it was intended merelv as a hierno- 

♦ 

randum for information onlv. 

Likewise the contention of the defendant that ^Vhite 
slioiild liave consulted his wife, who was co-joint-d|Wner 
of tlie i)]'()])erty, before attempting to bind her, i^ not 
supported by the record. In January, 1930, i\Irs. Ujiite 
gave to lier husband a ])ower of attorney to sigij any 
agreement or contract i)ertaining to the ])ro]X‘r|y in 
question. (Plaintiff’s ex. 7, Rec. 07) | 

The fact that both iilaintiff’s had continuously re- 
ius(*d from the month of Octolier, 1929, until Aprjl 21, 
1930, to lease their property to the defendant company, 
raises no presumption that the plaintiff White dip not 
have the authority from his wife to accept the entirely 


10 


new proposition made to him by the defendant’s ag*eni 
Smith on the 21st of April, 1930. 

It is next contended that because the memorandum 
agreement was to be elaborated on in more detail and 
that other papers were to be prepared in carrying out 
the transaction that the memorandum of April 21,1930, 
cannot be considered as a linal, complete and subsist¬ 
ing contract of sale and purchase. The answer to this 
contention will be found in the decided cases cited 
under that portion of this brief dealing with the stat¬ 
ute of frauds. 

It is contended that there was no ratification by the 
Com]>any of the alleged contract. The Court below 
found under paragraph 2 of the findings of fact, “That 
the defendant c()m])aiiy held out to the public that the 
said D. T. Smith was its i)urchasing agent of proper¬ 
ties and that he had authority to purchase or lease 
l)roi)erty for and on behalf of the company.” This find¬ 
ing is based ui)on the testimony in the case by a number 
of witnesses that the said Smith was the l)uying repre¬ 
sentative of the defendant company and that he had 
i)urchased numerous ])ieces of proi)erty for the defen¬ 
dant company. It is based upon the answer of the defen¬ 
dant company filed in the cause (R. IG), that the said 
Smith, who was an emjdoye of the defendant, was sent 
to the District of (’olumbia to act for the defendant in 


looking for filling stations and suitable sites for filling 
stations, and that the said Smith had authority from 
the Company to negotiate for the purchase and rental 
of filling stations and sites, but subject to the approval 
of the terms by the responsible officers of the defendant 
company in Xew York, which approval was in some 
instances given to the said Smith prior to negotiations. 
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(Rec. 16.) Mr. Carter, the president of the def(l)ndant 
company, testified that he had given Smith authority 
to buy property for the company at a certain price, 
not to exceed a certain price, or under certain Condi¬ 
tions, but he likewise had a limit. lie was thenjasked 
in how many cases had he given Smith authority tp pur¬ 
chase proi)erty that the comi)any had carried oiit the 
deal. The witness replied, ‘‘Well, every piece of [prop¬ 
erty we have in Washington, which consists now of 
some 16 or IS, 15 to 20 pieces, I would give him ajlimit, 
and conditions, and he did go and purchase it ^Vithin 
that limit and under those conditions.” (Rec. 17S.\) 

It is i)lainly evident from the record that the de¬ 
fendant's agent. Smith, was not only held out tp the 
l)ublic as having the authority to purchase proi)erty 


for the comi)any, but that in numerous instance^ the 
company had actually granted him the s})ecific aujthor- 
ity to purchase property. Whatever may have jbeen 
Smith's actual authority in this case, the testhjiony 
shows that a complete and detailed written stateinent 
of the transaction was prei)ared by ^Ir. Whiteforq and 
furnished to the defendant company, and to the d(i‘fen- 
dant company’s attorney, and to the plaintiff Jpmes 
F. White. (Exhibit No. 13, Rec. 93.) j 

The Record further shows that several days pfter 
the defendant's agent. Smith, had signed the memolran- 
dum agreement of purchase, that a IVlr. Lax, one o^ the 
defendant company’s employes, called at the })laintms’ 
place of business and made an inventory of the jsta- 
tion and likewise secured a description of the titlb to 
the ])roi)erty. (Rec. 57.) That within four or five djays 
thereafter, a Mr. Sawin employed in the purchasing 
department of the Company, brought some paperij; to 
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the plaintiff that had been prepared in detail and car¬ 
rying out the provisions of the memorandum agree¬ 
ment of April 21, 1930, and that after the said Sawin 
had discussed the various details with the plaintiff 
White, assuring the plaintiff White that certain pro¬ 
visions contained in the i)apers were those found in 
similar leases, the plaintiff White signed the same. 
That upon that occasion the defendant company, acting 
througli tlie said Sawin, advised the plaintiff that the 
com})any wanted to take ])ossession of the proi)erty 
within 30 days from At)ril 21, 1930, because of the 
summer season, and the wislies of the company to get 
the business started. (Rec. 58-59.) That acting upon 
tlie request of the said Sawin, the i)laintift‘ proceeded 
to dispose of his business at a great loss. (Rec. 00.) 
That thereafter the defendant company, acting tlirough 
another one of its agents and employes, a Mr. Foley, 
visited the i)laintiff and tried to secure a modification 
of the agreement of Ai)ril 21, 1930, under which modi¬ 
fication tlie company would be given an option to pur¬ 
chase the jiroperty, instead of assuming an obliga¬ 
tion to ])urchase same. (Rec. 00-61.) 

These and other acts of the defendant com])any, act¬ 
ing tlirough its officers and agents, clearly shows that 
tlie company ratified the acts of its agent, D. T. Smith, 
in purchasing said pro])erty, by their first demanding 
})ossession of the projierty within thirty days after 
A])rii 21, 1930. Second, by sending another of its 
representativ’os for the ])ur])ose of securing a modifi¬ 
cation of the agreement reached on April 21, 1930. 

It is also to be noted that the jirotiosed agreement 
wliich the defendant's agent Foley tried to secure 
from the plaintiff referred to the memorandum of 
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April 21, 1930, as a contract to lease and purchase the 
gasoline station ot‘ the plaintiffs upon certaid con¬ 
ditions. (Plaintiff’s Ex. 6, Rec. 61.) j 

It is also to be observed that Mr. Harrington (pf the 
real estate department of the defendant companjj, was 
advised by letter, by the defendant’s local real ([state 
agent, Guy S. Whiteford, on June 3, 1930, of a|l the 
details concerning the purchase of the White proijerty: 
(PI. Ex. 20, Rec. 101.) I 

Mr. Garter, the president of the defendant comi|)any, 
testified that he had no knowledge of the contract to 
])urchase the White proixu’ty junor to the time [that 
Mr. White came to his office around the first of ^uly, 
1930. It seems strange, indeed, that the comi)anyjhad 
no knowledge of the contract of Aj)ril 21, 1930, jirior 
to the first of July, 1930, as testified to by the presi¬ 
dent, when there are so many letters in the record 
sliowing that the company’.^ agent, D. T. Smith, who 
had signed the original memorandum, was furniijihed 
with a co})y, that the company’s local lawyer, |Mr. 
Stanton Peelle, and the real estate officer of the c'pm- 
])any, was likewise furnished a copy. (R. 68.) H is 
strange that if this memorandum of April 21, l|)30, 
was only made for convenience that the company would 
send two of its officials from another citv to visit the 
plaintiff and secure a more detailed descri])tion of the 
in*operty and to request the plaintiff to move out wjth- 

in 30 davs. I 

* 1 


From an examination of the testimony in this case, 
it can only lead to one reasonable conclusion, and that 
is, that D. T. Smith was the buying representative!of 
the Shell Oil Company; that he acted under the dirjec- 
tion of the president of that company; that the co 
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pany held him out as their agent clothed with the au¬ 
thority to acquire either by lease or purchase property 
for the purpose of carrying on the business of the com¬ 
pany. 

If there can be anv doubt as to Smith’s authority to 
purchase i)roperty for the company, it is removed by 
the testimony of Mr. Carter, the president of the Com¬ 
pany. He stated on cross-examination that on occa¬ 
sions he gave Smith in advance of the t)reparation of 
any document, the limit that he could go in a negotia¬ 
tion; tliat these instructions were given to him ver¬ 
bally at various places, sometimes in Washington, 
sometimes in Ihiltimore, sometimes in Boston, and 
sometimes in Xew York. And that the witness (’arter 
came to Washington on several occasions during the 
latter j)art of 1929 and the early part of 1930, and on 
these occasions he talked with Smith about these mat¬ 
ters. That thev went all over Washington together. 
To show that Smith did have the actual authority to 
purchase pro})erty for and on behalf of the defendant 
company, we will (piote from the record on page 178, 
as follows: 


‘‘Asked: Upon those occasions if he gave him 
authority to l)uy certain ])roi)erty at a certain 
])rice, not to exceed a certain i)rice, the witness an¬ 
swered: ‘To buy the j)roi)erty at certain condi¬ 
tions,'yes. But he always had a limit. 

Q. And you i)ut a limit on him? A. Always.’ 

Of course, there were a great many in which we 
agreed that he could do certain things. He could 
not do them and, therefore, they did not work 
out. 

Asked, how many he gave him authority in that 
were carried out afterwards, the witness said: 
‘Well; every piece of property we have in Wash- 
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ington, which consists now of some seventicen or 
eighteen, sixteen or eighteen, fifteen to twejity. I 
would give him a limit and conditions, and jhe did 
go and purchase it within that limit and j under 
those conditions.” 1 


AVc believe that it would only be encumberifig the 


to the 
|[)ublic 


record to (piote the testimony of other witnesses 
effect that Smith not onlv was held out to the 
as the buying representative of the Shell Oil Conipany, 
but that he did have actual authority to puifchase 
property for defendant and in fact did purchase jprop- 
erty for the defendant oinpany. i 

The a])pellants raise the question in their brief that 
Guy S. AVhiteford was not acting as the agent of the 
defendant com])any but was the agent of the plaintiff, 
AVhite. The testimony of all the witnesses clearly 
shows that Whiteford was representing the defeilidant 
and not the i)laintitfs. The plaintiff James F. ^j\Tiite 
testified that when Mr. Whiteford first called oni him, 

I 

he was advised that he had been sent by Mr. ^mith 
of the Shell Oil Gomi)any to purchase his stiltion. 
White had never seen or heard of Whiteford before^ this 
meeting. (Rec. 50-51.) In all of this he was corroboi[ated 
by Mrs. Grace Kdith White (Rec. 74), and by Giiy S. 
Whiteford (Rec. 83), and by ^Ir. Godden, Whitefijrd’s 
associate, both being employed by the firm of | Mc- 
Keever & Goss. (Rec. 122.) And the defendant’s 
agent, D. T. Smith admitted that he told Whitefoild in 
February, that the company was interested inj the 
White station. (Rec. 133.) 1 

There is not a single line of testimony which shows 
that the plaintiff employed the firm of McKeever & 
Goss to represent them, or that they ever listed tjieir 
property with any real estate agent. On the contrary, 


1 


16 


the record shows that in October, 1929, the defendant 
Company wrote tlie plaintiffs trying to lease their 
property, and that on a number of occasions thereafter 
various re])resentatives of the comi)any were sent to 
the plaintitfs trying to induce them to lease, but the 
plaintiffs refused to do so and advised the defendant 
company that they were only interested in making a 
sale, and it iwas only after long negotiations that the 
})laintifls were finally induced by the representative 
of the defendant com})any to agree to a sale and lease 
agreement as evidenced by the memorandum of A})ril 
21, 1930. 

The aj)})ellan1 contends that the fact that the })lain- 
tiffs agreed to pay the commission to the real estate 
agents of the defendant in consummating this deal 
shows that i Whiteford was the agent of the ])lain- 
tiffs. The testimonv in this case shows that the com- 
j)any had no doubt that IVliiteford was acting as 
its agent in this transaction for it requested IVhite- 
ford to get an agreement from the plaintiffs that 
in the event the })roperty was purchased instead 
of leased, that the i)laintiffs would pay the com¬ 
mission, and which the agent Whiteford succeeded in 
getting the I plaintiffs to agree to do if the defendant 
comj)any purchased said property. And this to ])ro- 
tect tlie company from paying commission to its agent 
Edmonston who tried to purchase this property for 
the defendant. (R. 86.) 

Again, on April 21, 1930, when the agreement was 
signed by the plaintiff White and the defendant's pur¬ 
chasing agent Smith, the question of a commission 
again arose as the defendant was not making an out- 
riglit purchase. After further negotiations between the 
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said Smith and the plaintiff IVhite, IVhite agjreed to 
pay the commission. (R. 53.) 1 

The record in this cause clearly shows that tlje ques¬ 
tion of the real estate agent’s commission ^\ias dis¬ 
cussed between the plaintiff and the defendafit, and 
there can be onlv one reason whv it was discussed, 
and that was that the company was trying to ijave as 
much money as it could in acquiring property jand to 
induce the seller of the property to pay the cctmmis- 
sion. If Whiteford had been the agent of the plajintiffs, 
the com])any would have been under no obligaljion to 
])ay him a commission and hence the matter [would 
never have concerned the defendant company. 

Tlie next question raised by the appellant is that 
the companv did not ratifv the contract made b\1 their 

agent Smith. IVe have alreadv discussed the abts of 

* I 

tlie company in sending its representatives to the J^dain- 
tift’ with such additional papers as were necessjjry in 
order to carry out the transaction. All in accordance 
with the agreement reached on April 21, 1930. In that 
agreement, it was necessary for a lease to be prepared 
and such other i)apers as the company might d^om 
necessary and i)roper so that the deal could be I han¬ 
dled in the way the company desired, and the rcfcord 
sliows that the ])laintiff fully co-operated ^\^th the 
agents of the defendant company in an endeavor to 
carry out their ])art of the agreement. If the rejcord 
leaves any doubt as to the authority of Smith to jpur- 
chase this j)roperty for the company, then the <|*om- 
pany is bound ])y its own action in sending other o^ its 
agents and representatives to the plaintiff and hapng 
the plaintiffs disi)ose of their business at a great sacri¬ 
fice in order that the company might take possession 
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of the propertv within thirtv davs after the 21st of 
April, 1930. 

The record in this case sliows that the plaintiffs were 
not only able, ready and willing to go through with 
their })art of the agreement, but that they were at all 
times diligent and insistent that the com})any take 
j)ossession of the property at the agreed time and that 
they were willing and indeed executed the papers that 
were prepared by the defendant comj)any in carrying 
out the details of the agreement. 

The defendant contends that the fact that the plain¬ 
tiffs had a 'mortgage on their })roi)erty at the time of 
entering into this agreement that the Court should not 
have decreed s])ecitic ])erformance because the plain¬ 
tiffs might not have been able to discharge this mort¬ 
gage. In other words, the appellant asked this Court 
to set aside the decree on a mere speculation. 

The plaintiffs testified tiiat they were ready, willing 
and able to conclude their agreement. If there had 
been any doubt as to the ability of the plaintiffs to go 
through with tlieir part of the deal, it would certainly 
be reasonable to assume that this fact would have been 
develoi)ed by the defendant especially in view of the 
many other defenses that the appellant raises in seek¬ 
ing to avoid their contract. 


MUTUALITY. 

It is next contended that the contract of April 21, 
1930, is void for want of mutuality as the plaintiff 
Grace F^dith White did not sign the memorandum of 
agreement of that date. The record in this case shows 
that Mrs. White not only signed the bill of complaint 
in this cause, but did in the month of January, 1930, 
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some two months before the memorandum wds signed, 
give to her co-joint-owner of the property a jpower of 
attorney to dispose of this property. (Ex. 7|, R. 64.) 

In support of its contention the appellant cites 
the case of Croivley v, Crowley 56 Apps. DL C. 340, 
which was decided by this court on June 1 , 19j26. The 
facts in that case were vastly different from those in- 
volved in this appeal. In that case there wad a delay 
by the plaintiff of nearly two years in perfeetting his 
title, and the conditions in the meanwhile hacl become 
so changed as to make specific performance inequit¬ 
able. This Court has since stated that ^‘The observa¬ 
tion of the Court in that case must be considered with 
reference to the particular facts.” Robh v. Crawford, 
56 Add. D. C. 394, decided Dec. 6, 1926. 

The question of mutuality is fully discussed in the 
case of Robb Craicford, supra. In the Ci[awford 
case, which was an action for specific perfoi*mance, 
this court had before it the question of mutuality, and 
disposed of the question in the following langujige: 


‘^The other answer to the contention ofl defen¬ 
dant is that no such lack of mutuality of remedy 

* • 

existed. The plaintiff offered to prove that he was 
authorized by the joint owner of the property to 
sign the contract. If he was so authorized, there 
was mutuality at the time the contract was made. 
In Lenman v. Jones, 33 App. D. C. 7, this| court 
ruled that an agent may enter into a contrjjict for 
the purchase of real estate for an undisclosed prin¬ 
cipal, who may enforce specific performance |of the 
contract against the vendor. That decision was 
affirmed bv the Supreme Court in 222 U. S. 51, 32 
S. Ct. 18, 56 L. ed. 89. j 

But, even if it be assumed that there was h lack 
of mutuality when the contract was execute(|, this 
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element was supplied on the part of the plaintiff 
during the life of the contract and prior to the 
filing of the suit. ‘The better opinion is that it is 

not essential that the mutualitv of remedv shall 

• » 

exist at the inception of the contract, and that, 
where the contract was originally lacking in mu- 
tuality, this element may be supplied by volun¬ 
tary ])erformance on the ])art of the party seek¬ 
ing si)ecific ])orformance.’ 25 R. (\ L. 234; Hep¬ 
burn V. Auld, 5 Oancli (9 U. S.) 262; 3 L. ed. 96; 
Woodruff V. Woodruff, 44 N. J. E(|. 349; 16 A. 4, 
1 L. R. A. 380; ^lutual L. Ins. Co. v. Stephens, 214 
X. Y. 488; 108 X. E. 856, L. R. A. 1917(; 809; 
Dresel v. Jordan, 104 Mass. 407; Md. Construction 
V. Kuper, 90 Md. 529, 45 A. 197.” 

STATUTE OF FRAUDS. 

The appellant next contends that the agreement of 
April 21, 1930, whicli tlie lower court decreed to be 
specifically performed, is not enforceable under the 
statute of fraud. Section 1117 of the District of Co¬ 
lumbia Code provides: 

“Xo action shall be brought * upon any 

contract for the sale of lands, tenements, or hered¬ 
itaments, or any interest in or concerning them, 
* * * unless the agreement upon which such 

action shall be brought, or some memorandum or 
note thereof, shall be in writing, which need not 
state the consideration, and signed by the ])arty 
to be charged therewith or some other ])erson 

thereunto bv him lawfully authorized.” 

• • 

The nature and form of the memoranda that meets 
the requirements of the statute is set forth in 27 C. J. 
256, par. 305 and 306, as follows: 


21 


memorandum ib not the 
contract, but only the written evidence of it re¬ 
quired by statute. Tlie statute may be satisfied 
by informal memoranda containing sufficient evi¬ 
dence of the terms of a concluded contract and 
properly executed, even though the parties intend 
subsequently to embody the same terms |n a for¬ 
mal contract, and even though they refejr in the 
memorandum to a formal agreement to lie there¬ 
after i)repared and executed. * * * 1 

Xo i)articular form of language or insjlrument 
is necessarv to constitute a momorandumjor note 
in writing under the statute of frauds, aiiy docu¬ 
ment or writing, formal or informal, written either 
for the ])urpose of furnishing evidence of the con¬ 
tract or for another purpose, which states, all the 
essential elements of the contract with reasonable 
certaintv, and which is signed ])v the i)artlv to be 
charged or his lawfully authorized agenti, is a 
sufficient memorandum or note in writing Ito sat¬ 
isfy the requirements of the statute. A metnoran- 
dum may be written as well with lead ])encil as 
with pen and ink. It may be filled in on a printed 
form.’’ 

Our Court of Appeals in Lcuman v. Jones, 3^ D. C. 
Apps. 7, in deciding what was the essential eleifient of 
the contract or agreement that should be set fcjrth in 
writing said: j 

“In Grafton v. Cummings, 99 U. S. 100,125 L. 
ed. 366, the court declared the essential eleinents 
of a contract or agreement in writing undir the 
statute of frauds to be, ‘that it shall contain within 
itself a description of the thing sold, by which it 
can be known or identified of the prices to b(| paid 
for it, of the party who sells it, and the parti who 
buys it.’ In Salmon Falls ^[fg. Co. v. Goddard, 
14 How. 455, 14 L. ed. 496, the court, uphojlding 
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a memorandum agreement, said: ‘the memoran¬ 
dum, therefore, contains the names of tlie sellers, 
and of the buyer, the commodity and the ])rice; 
also, the time of credit, and conditions of the de- 
liverv; and, in the absence of anv s])ecilied time 
or place of delivery, the law will supply the omis¬ 
sion.” 

This decision of our Court of Appeals was subse¬ 
quently api)ealed to the Supreme Court of the United 
States, and is found in volume 222 U. S. 89. The Su¬ 
preme Court in affirming the decision stated: 


‘‘Finallv it is said that the instrument sued 
upon does not satisfy the statute of frauds. D. C . 
Code, Sec. 1117 (31 Stat. at L. 13G7, chap. 854.) 
This is a desperate contention, like the rest. There 
are certain formal absurdities in the document, 
but it leaves no doubt in the mind of either lavman 
or lawyer as to who was purchaser, who seller, 
what the land, or what the terms. Ui)on the whole 
case, without further discussion we are of oi)inion 
that the plaintiff is entitled to prevail.” 

That the statute of frauds niav be satisfied bv letters 
and other writings passing between the parties show¬ 
ing the agreement, is likewise well settled in 

Johnson v. Tribby, 27 Apps. D. C. 281, 

In that case the Court stated the rule to be as follows: 

“In Kyan v. United States, 136 U. S. 68, * * 
it was held that it was not essential, in order to 
satisfv the Michigan statute of frauds, that the 
memorandum for the sale of real estate should be 
so specific as to render a resort to extrinsic evi¬ 
dence needless, when the writing comes to be aj)- 
plied to the subject-matter. 
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There a complete contract was gatheifed from 
letters, telegrams and other writings pa^^sing be¬ 
tween the parties. The statute was, so far as it 
relates to the sale of lands, in substance, tliie same 
as our statute. Here there is no need of extrinsic 
evidence, or, if any, only as to the methodj of pay¬ 
ment,—whether by the assumption of trui^ts or by 
cash. If the trusts referred to in the recolrd were 
not to be assumed by Tribby, then, beforej paying 
over tlie consideration, he was entitled to Ifave the 
trusts satisfied b}' the vendors. We thin|k there 
was an enforceable contract for the i)urchhse and 
sale of the lot entered into between Tripby and 
Beverlev and Taltv. The essential terms Ithereof 

m I 

can be ascertained from the writing itself.i 

Anv note or memorandum in writing! which 
furnishes evidence of a complete and practicable 
agreement is sufficient under tlie statute, an^l parol 
evidence is admissible to explain latent ariibigui- 
ties, and to a])ply the instrument to tlie subject- 
matter.’’ 1 


I 

Certainly the memorandum of April 21, 19^0, to¬ 
gether witli tlie letter from the Company of October 
29, 1929, contained a complete description of the prop¬ 
erty and of all of the essential terms of the agrec^ment. 
The record likewise discloses the signed memon|ndum 
of the agent of the coinjiany giving in detail tliel man¬ 
ner in which the contract is to be carried out.] "W’e 
submit that the memorandums in this case dulv sligned 
by the agents of the Company fully meet the recjiuire- 
nients of the statute of frauds. l 

On the question of whether a principal is bound 
under the statute when the memorandum is signed in 
the name of his agent alone, the authorities appear to 
be practically unanimous. Corpus Juris states the! rule 
to be as follows: I 
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27 C. J. 299 par. 379: 

“The requirements of the statute of frauds as 
to signing are satistied where a duly authorized 
agent signs in his own name, even though the in¬ 
strument does not disclose the existence or name 
of the principal. The general rules of law that 
where an authorized agent contracts in his own 
name for an undisclosed j^rincipal, tlie principal 
niav take advantage of and enforce the contract, 
and the other contracting party may at his election 
enforce the contract against either the agent or the 
})rincipal, when discovered, as well as the rule that 
where the writing shows on its face an intention 
to bind a named i)rincipal, the princii)al is bound, 
even though the signature is in the name of the 
agent alone, are not atTected by the statute of 
frauds. The statute does not change the law regu¬ 
lating the rights and liabilities of principals and 
agents either as between themselves or as to third 
parties.” 

The same rule is given in Ruling Case Law: 

CP o 


10 R. C. L. 1085: 


“Parol evidence is admissible to show tlmt the 
one who signed a memorandum for the sale of 
goods necessarv to satisfv the statute of frauds 
acted as agent for the one who is seeking to en¬ 
force the contract, so as to permit him to maintain 
the action. Likewise, specific performance of a 
contract to purchase real estate, duly signed by 
an agcuit, mav be enforced against an undisclosed 
principal by the aid of i)arol evidence, where the 
statute j)rovided that no action shall be brought to 
charge one on a contract for the sale of lands un- 
less the agreement is in writing and signed bv the 
jKirty to be charged, or some other person by him 
lawfullv authorized. The statute of frauds is not 
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intended to, and does not, change the law ajs to the 
rights and liabilities of principals and | agents, 
either between themselves or as to third jiersons. 
The provisions of the statute are complied with 
if the names of competent contracting parties ap¬ 
pear in the writing. The admission of parbl testi¬ 
mony to show the existence of an undiscloseld prin¬ 
cipal does not violate the terms of such a statute, 
nor does it contradict or varv the terms lof the 
writing. It is not admitted for that purpose^. The 
purpose, rather, is to apply and give effectl to the 
established rule of law, that an undisclosed prin¬ 
cipal may, upon his disclosure, be held to la con¬ 
tract made in his behalf bv a dulv authorized 
agent, if the other party thereto so elects.” 

I 

That an undisclosed principal is bound, or jis en¬ 
titled to the benefit of the contract of his agen|, was 
approved by both our (’ourt of Appeals and tlje Su¬ 
preme Court of the United States, in the case o^ Len- 
man v. Jones, supra. This principle of law has| been 
repeatedly recognized by the Courts and in the recent 
case of Robh v. Crawford, 56 App. D. C. 394, aj case 
for specific performance in which, like the present! case, 
only one joint owmer of the property had signed, the 
court recognized the agreement as perfectly valiq and 
binding. 1 

~ I 

PLAINTIFFS PARTLY PERFORMED CONTRACT. 

The finding of the Court that the plaintiffs had bom- 
plied with the terms of the agreement entered info on 
April 21, 1930, as far as was in their power to do|and 
that they were ready and willing to i)erform ever 5 t act 
necessary to carry out said contract, is supportecjl by 
the testimony in this cause. The finding that thej de¬ 
fendant Company is estopped to question the validity 


of the contract of A 2 :)ril 21, 1930, by its act in directing 
the plaintiffs to disi)ose of their business conducted in 
the proi)erty in (luostion and the actual disposition of 
said business by the idaintiffs is likewise amply sup¬ 
ported by the testimony. 

The plaintiff White testified that in addition to run- 
nini; a ^asoline service station, he ran a motor liverv 
business from the premises consisting of hearses and 
cars which were rented to undertakers (R. 46), which 
business was profitable and which he had built up 
over a long })eriod of years: that he owned eight 
“Cunningham'’ limousines costing $5,900 apiece, and 
two “Cunninghanr' hearses costing $6,700 a 2 )iece, and 
also a Packard automobile. (Rec. 46) That upon the 
request of the defendant comi)any to take possession 
of the premises within thirty days after April 21, 1930, 
he advertised the sale of his motor cars in the local 
papers and in the trade journal called “The Casket”; 
that he was able to sacrifice the hearses at that time, 
also some of the limousines, but other cars he was un¬ 
able to sell. He also sent a notice to his clients and 
customers whom he had been supplying for a number 
of years that he was going out of business; he gave 
notice that he had sold his gasoline business; that the 
customers who were i)atronizing the service and gaso¬ 
line station received a similar notice that he would 
vacate the ])remises within the 30 day period, and that 
the Shell organization was the purchaser. That the 
plaintiff’ sold accessories stock on hand as rapidly as 
possible: that he could not sell the cars and equipment 
and accessories at full price so he sold them for any¬ 
thing that he could get for them, there was a loss be¬ 
cause the witness had to dis 2 ')Ose of it as rapidly as 
possible; that the customers drifted aw^ay from the 
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place, a great many of them were friends of thej plain¬ 
tiff who had been dealing with him a good manylyears. 
The sales of gasoline fell off rapidly, they came' down 
as low as 700 gallons a day as against the previous 
average of 1125 gallons a day. (Rec. 59-60.) 1 

AVe submit that such a part performance of thje con¬ 
tract on the part of the plaintiff as shown by th|e rec¬ 
ord in this cause raises an estoppel against tlje de¬ 
fendant from pleading the statute of frauds. Couji’ts of 
equity have repeatedly recognized an exception iiji con¬ 
struing the statute of frauds w^here there has beeb such 
a part performance as it would be inequitable to allow 
a plea to stand. j 

.Manning v. American Security & Trust C(l)., 50 
D. C. Api)eals, 194. j 

The Court in its opinion in this case in defining jvhat 
would by way of ])art performance work an estc^ppel 
against a plea of the statute of frauds, on page lt|6 of 
this opinion, said: j 

The proof of the terms of an oral contracl, to 
admit of enforcement by specific performajnce, 
must be clear, definite, and conclusive, and sfiow 
that the consideration has been paid or tendet*ed, 
or that tliere has been such part performance lhat 
the rescission of the contract would be a fraud 
u])on the other party which could not be compen¬ 
sated in damages.” j 

This court supports that statement with the deci¬ 
sions of the United States Supreme Court. 1 

Xow in the case under consideration, we have the 
memorandum in writing and signed by the parties ^^d 
the letters referred to by the judge in his opinion. 
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which letters and ineinoranduni set forth in detail the 
description of the property, the location of the prop¬ 
erty, the owner of the proi)erty, and everything neces¬ 
sary and essential to a complete contract under the 
statute of frauds. We likewise have a case where the 
])laintitT in this cause, one of the parties to said con¬ 
tract, cannot be ])laced in statu quo, and where the 
rescission of the contract would be a fraud upon him 
for which he could not be compensated in damages. 

In other words, the ])laintifr for many, many, years 
had been working and building a business of letting 
and leasing to the various undertakers of the District 
of Columbia, hearses and carriages fitting the various 
funerals as to i)rice furnished by the undertakers. 
This business has been lost to him entirely since he, in 
order to comply with his contract and the demand of 
the defendant that it get possession of the property 
within thirty days from the memorandum agreement 
of April 21, 1980, sacrificed all of the implements 
owned by him with which to supply the undertaker 
when called upon to do so. It might be said that he 
could rebuild his gasoline business which was largelv 
destroved for tlie time being, but it cannot be said that 
he could rebuild this business, since the implements 
had been dis])osed of and the goodwill of that business 
transferred to others. S])ecific performance, there¬ 
fore, would be his only complete remedy. 


OVERRULING MOTION TO STRIKE. 

The appellant contends that the court erred in not 
striking certain testimony given by the witnesses rela¬ 
tive to certain statements of D. T. Smith and Guy S. 
Vliiteford, on the ground that these two men were not 
agents of the Company. 
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We have discussed the question of their being agents 
of the Company in other parts of this brief aijid will 
not again review- the testimony in that regard. 1 
While in the opinion rendered by the Courtj (Rec. 
188) the court stated that it was not necessary tjo hold 
Mr. Whiteford for that purpose the agent of tluli com¬ 
pany, the court did thereafter find as a fact thajt Guy 
S. Whiteford was the defendant's agent. We sjubmit 
that such a finding was fully supi)orted by the evidence 
in this case and that the motion to strike w-as properly 
overruled. 


CONCLUSION. I 

This case was heard by the court below upon Hub bill, 
the answer, and the testimony in oi)en court of m\ of 
the witnesses. The decree of said court was entered 
after a full opi^ortunity had been given to the coiinsel 
for both parties to pre])are and submit proi)osed find¬ 
ings of facts and in which both counsel availed t|iem- 
selves of the opportunity. j 

This court held in the case of Coxes v. Bcdlar^, 59 
Apps. D. C. 337, that tlie lower court’s decree involv¬ 
ing determination of fact questions is entitled to gli’eat 
weight. 

Again, in the case of the Penn Oil Co. v. Vacuum\ Oil 
Co.y 60 Apps. D. C. 96, this court held that the findings 
of fact by a trial judge are never to be lightly flis- 
turbed. | 

And again in the ease of Castleman v. Avignone\ 56 
Apps. D. C. 253, the court held that the court’s find¬ 
ings ought not to be set aside unless it appears t|iat 
there has been an error in law or a conclusion of f^ct 
unw-arranted bv the evidence. 
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And again in IIaward v. Ilobnes, 52 Apps. D. C. 93, 
this court stated: 

“While in equity cases, questions of fact as well 
as of law are open to appellate review, where tes¬ 
timony has been taken in open court, as in this 
instance, with full opportunity to observe the de¬ 
meanor of witnesses, the conclusions of the chan¬ 
cellor 'upon (questions of fact are highly j)ersua- 
sive/’ 

The weight to be given to such findings are set forth 
ill detail in the case of Suaw i\ S)iow, 50 Apps. D. C. 
242. In that case this court stated: 


“Without jiursuiiig the subject further, let it be 
sufficient to say that on every point which she did 
not admit there was a conflict in the testimony, all 
of which was delivered in the presence of the court. 
He had an oi)i)ortunity to study the witnesses as 
they testified, an advantage which we do not pos¬ 
sess. In the light of that study, and of all the cir¬ 
cumstances under which the testimony was given, 
he reached the conclusions just stated. It has 
been frequently adjudged by this court, and by the 
Su])reme Court of the United States as well, that 
conclusions arrived at in that manner will not be 
disturbed bv the reviewing court, unless thev are 
clearly wrong. In Xash v. Milford, 33 App. D. U. 
142, 144, 149, Mr. Justice Robb, s])eaking for the 
court in a suit for specific jierformance, said of 
the findings of an auditor, confirmed bv the Court: 

7 » 


‘Such findings will not be set aside, unless it 
appears that there has been an error in law or a 
conclusion of fact unwarranted bv the evi- 
deuce. ’ 


“In another case Mr. Justice Van Orsdel used 
this language: 
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‘The appeal presents no question of |fact of 
sufficient importance as a precedent to ju^itify an 
extended review of the evidence. It was |ried in 
open court, with full opi)ortunity in tlie trial 
justice to observe the demeanor of wijnesses 
and to judge of their veracity. In such ca^es the 
finding of the trial justice on questions of fact 
has much the same sanctity as the verdi(jit of a 
jury, and will not be disturbed on a])])eal junless 
a mistake of judgment is so a])])arent as jto de¬ 
mand a reversal.’ McLarren v. ^IcLarixm, 45 
Apps. D. 237, 238. j 

“In Lawson v. United States Mining (^d., 207 
U. S. 1, 12, 28 Sup. Ct. 15, 19 (52 L. ed. 65l, this 
was said: 


‘With reference to the conclusion of the i|^ourt 
of ai)peals it is sufficient to say that, if the jtesti- 
mony does not show that it is correct, it fails to 
show that it is wrong, and under those circum¬ 
stances we are not justified in disturbing! that 
conclusion. It is our duty to accept a findiilig of 
fact, unless clearlv and manifestlv wrong.’ 


“It is the settled rule of procedure where-^ 

‘the finding of the master or judge who sawt the 
witnesses “depends upon conflicting testimbny, 
or 111)011 the credibility of witnesses, or so fajr as 
there is anv testinionv consistent with the mid- 
ing, it must be treated as unassailable”.’ Adam¬ 
son V. Gilliland, 242 U. S. 350, 353, 37 Sup.j Ct. 
109, 170 (01 L. ed. 350). [ 

“Bearing upon the same ])oint are United States 
Trust Co. V. Blundon, 42 App. I). C. 500, 508, dnd 
Butte & Superior Copper Co., Ltd. v. Clark-i^ion- 
tana Realty Co., et ah, 249 U. S. 12, 30, 39, Sup. jCt. 
231, 63 L. ed. 44/. 



‘‘A careful examination of the record satisfies us 
it cannot be correctlv said that anv of the court’s 
findings is ‘clearly and manifestly wrong.’ On the 
contrary, it appears that they are amply sustained 
by the testimony.” 

It is most res])ectfully urged that the decree of the 
lower Court should be affirmed. 

"W. Gwyxx Gardiner, 

South Trimble, Jr., 

W. Gwynn Gardiner, Jr., 
Attorneys for Appellees. 



